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The landscape of director elections is shifting in important ways.  For the 

second year in a row, it appears that the issue of majority voting in the election of 

directors will dominate the proxy season.  In 2005, majority voting for directors gained 

momentum, as shareholder proposals garnered significant support and numerous 

companies implemented majority voting in various forms, generally as part of 

companies’ corporate governance guidelines.  In 2006, these trends are expected to 

continue.  It is clear at this point that, despite the merits of the traditional plurality voting 

regime, majority voting for directors is a policy that will become widespread.  In the 

current environment, companies would be well-advised to be proactive in this area and 

seriously consider adopting workable majority voting policies. 

Another aspect of director elections in which shareholder activism has 

produced a change is board declassification.  For several years, precatory shareholder 

proposals to declassify boards of directors have received substantial shareholder 

approval.  Like majority voting, it is an issue that companies must carefully consider.  

This article provides an update on the key developments relating to majority voting and 

board declassification over the past year and offers suggestions to companies and boards 

for addressing these issues.  

Majority Voting: Significant Developments of 2005 

The 2005 proxy season demonstrated, unsurprisingly, that shareholders 

are firmly behind the adoption of majority voting for directors.  According to Georgeson 

Shareholder, 55 shareholder proposals calling for majority election were voted upon at 

companies this year (the result of 79 submissions), in which shareholder support 

averaged 43 percent.
1
  Support for majority voting also has solidified in the most 

influential institutions and institutional shareholder advisory services, including the 

Council of Institutional Investors (CII), the California Public Employees’ Retirement 

System (CalPERS) and Institutional Shareholder Services (ISS):  Near the conclusion of 

the 2005 proxy season, CII sent letters to the 1,500 largest U.S. public companies 
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requesting that they voluntarily adopt majority voting standards;
2
 CalPERS announced 

that it will advocate majority voting through changes of state law as well as shareholder 

proposals;
3
 and ISS, in its recently released 2006 proxy season policy updates, stated that 

it will support majority voting proposals in the coming year.
4
      

In response, companies generally have taken one of three positions:  

rejecting majority voting, implementing majority voting, or a middle-ground approach of 

adopting a corporate governance policy guideline requiring a director who receives more 

“withheld” than “for” votes to tender his or her resignation to the board of directors.  This 

approach has many advantages, the most important of which is that the board retains 

flexibility in handling situations in which an immediate resignation would lead to the loss 

of a key board member, such as the CEO, the chairman of the audit committee or another 

independent director.
5
  In the last six months, nearly 30 companies have adopted such 

policies.  Some companies, including Office Depot and Circuit City, have adopted 

policies that require that a majority of the outstanding shares must “withhold” votes for 

the resignation requirement to be triggered.
6
  The rationale for a majority-of-outstanding 

standard is stronger than that for a majority-of-votes-cast standard, as it is a much truer 

expression of shareholder will, but unfortunately the former has not been endorsed by any 

key shareholder groups and, in our view, is unlikely to prevail.  At least one company 

that adopted a majority-of-outstanding standard in 2005 (United Technologies Corp.) has 

changed it to a majority-of-votes-cast standard.
7
 

The key question is how effective a director resignation policy will be in 

resolving the issue of majority voting for a company.  Activist shareholders continue to 

press for full implementation of majority voting and are wasting no time in carrying the 

momentum forward into 2006.  Though the new year has not yet arrived, the United 

Brotherhood of Carpenters and Joiners has already filed 66 non-binding resolutions for 

the coming proxy season requesting that companies adopt majority voting.
8
  These 

include proposals filed at seven companies that have implemented director resignation 

                                                 
2
 Council Comment Letter dated May 24, 2005, available at 

<www.cii.org/library/correspondence/061705_mvfordirectors.htm>.  

3
 Press Release, CalPERS To Seek Majority Vote For Corporate Directors, Mar. 14, 2005, available at 

<www.calpers.ca.gov/index.jsp?bc=/about/press/pr-2005/march/majority-vote.xml>. 

4
 See ISS U.S. Corporate Governance Policy 2006 Updates, available at <www.issproxy.com>, at 3-4 

(hereinafter “ISS 2006 Updates”). 

5
 For a summary of the advantages and disadvantages of a director resignation policy, see Latham & 

Watkins’s memorandum titled Majority Voting for Directors:  The Latest Corporate Governance Initiative, 

in M&A Deal Commentary, dated Dec. 9, 2005.  

6
 See Press Release, Office Depot Announces Adoption of Majority Vote Standard for Director Elections, 

Aug. 1, 2005, available at <investor.officedepot.com>; Press Release, Circuit City Stores, Inc. Adopts 

Majority Vote Standard for Director Elections, Aug. 18, 2005, available at <newsroom.circuitcity.com>. 

7
 See United Technologies Corporation Corporate Governance Guidelines, available at 

<investors.utc.com/downloads/principles2.pdf>.  

8
 See Thaddeus Kopinski, Carpenters File Most Majority Election Proposals, ISS Friday Report, Dec. 16, 

2005.  

http://www.cii.org/library/correspondence/061705_mvfordirectors.htm
http://www.calpers.ca.gov/index.jsp?bc=/about/press/pr-2005/march/majority-vote.xml
http://www.issproxy.com
http://investor.officedepot.com
http://newsroom.circuitcity.com
http://investors.utc.com/downloads/principles2.pdf


3 

policies.  The Carpenters’ union has stated that it does not consider such policies 

“responsive or adequate.”
9
 

ISS’s position on director resignation policies purports to be slightly more 

nuanced.  As a general matter, ISS recommends voting in favor of shareholder proposals 

calling for majority voting, provided that such proposals include exceptions for plurality 

voting in contested elections.  In its 2006 policy update, ISS issued a qualified statement 

of support for director resignation policies, stating that it will consider recommending a 

vote against a precatory or binding shareholder proposal requiring that directors be 

elected by an affirmative majority of votes cast if the company has adopted a formal 

corporate governance principle that presents a “meaningful alternative” to the majority 

voting standard.  ISS also outlined the elements of a corporate governance principle that 

could be considered adequate to cause ISS to recommend against a shareholder proposal 

to implement a majority voting standard.
10
   

Subsequently (and shortly after unions such as Carpenters’ pressed their 

more extreme position), ISS posted a clarification of its policy on its website.  The 

clarification took a stronger stance than the initial policy update, stating that the elements 

set forth in the policy update constituted the “‘bare minimum requirements’ that directors 

must meet in order for ISS to even consider whether their proposed ‘alternative’ is equal 

to or better than a majority voting proposal.”
11
  ISS emphasized that a company would 

have to have adopted an “effective equivalent” to the majority vote standard in order for 

ISS to consider recommending against a shareholder proposal on majority voting.
12
  To 

the question of what would constitute a meaningful alternative or effective equivalent to 

majority voting, ISS suggested that it is “too early to tell.”
13
  As a practical matter, 
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therefore, it is not clear that ISS’s carefully crafted policy in fact differs from the 

approach of activist institutional shareholders. 

The swirl of positions on the majority voting issue has created several 

uncertainties that likely will be resolved in the 2006 proxy season.  First, it is not clear 

whether the staff of the Securities and Exchange Commission will permit a company that 

has adopted a director resignation policy to exclude from its proxy statement a precatory 

or binding shareholder proposal submitted to the company under SEC Exchange Act Rule 

14a-8.  Second, it is an open question whether a majority voting shareholder proposal 

which ISS recommends against supporting (and which the SEC does not permit to be 

omitted from a company’s proxy statement) will nonetheless garner significant support 

from institutional investors and other shareholders.  Third, now that unions and other 

shareholder activists have hewed to the hard-line approach, it remains to be seen whether 

ISS will, under its 2006 policy update and subsequent clarification, deem a meaningful 

number of director resignation policies adequate to merit recommendations against 

shareholder majority voting proposals. 

In light of the hardening of the position of shareholder activists and the 

now-unstoppable momentum toward majority voting for directors, it is advisable for 

companies to consider carefully whether their individual circumstances indicate a 

persuasive reason to resist the trend.  If not, there is no strong rationale for engaging in an 

adversarial proxy process and attracting negative media attention only to postpone what 

now appears to be the inevitable outcome.  It appears clear today that, given the high 

level of shareholder support, the strong commitment of influential institutional 

shareholders and institutional shareholder advisory services, and the lack of powerful 

opposition, majority voting will become universal.  However, until state corporate laws 

are changed to deal with the important technical issues which result from replacing the 

plurality-vote standard with a majority-vote standard, adoption of a corporate governance 

policy guideline is an appropriate alternative that should provide public companies with 

sufficient flexibility.  Intelligent arguments can be presented to encourage shareholders to 

accept the guideline in lieu of more limiting union and other activist shareholder 

resolutions. 

Board Declassification 

Over the past few years, board declassification proposals have been 

numerous and have received significant shareholder support.  In 2005, 44 such proposals 

were voted upon, averaging an affirmative vote of over 60 percent.
14
  It is worth noting 

that the number of declassification proposals increased by 25 percent even as the total 

number of shareholder proposals submitted declined by 15 percent.
15
  Even more notably, 

of the 44 declassification proposals voted on in 2005, 32 were submitted by the subject 
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companies themselves, all but two of which recommended that their shareholders support 

the resolution.
16
  Board declassification, like majority voting, appears to be a reform that 

will be difficult for public companies to resist, despite the numerous arguments that can 

be made in support of classified board structures.   

In view of the overwhelming support for board declassification, 

companies must consider the issue in the context of their corporate governance as a 

whole.  ISS has stated that the existence of a classified board is one factor that it will 

consider in taking a position on a shareholder proposal requesting the implementation of 

a majority voting standard.
17
  Companies that have come under fire from shareholders for 

certain governance policies may wish to take the initiative on declassification in order to 

improve shareholder relations and their corporate governance image in general.  

However, the benefit to be gained through such an action must be weighed against the 

relative vulnerability a company may find itself under without the protections of a 

classified board structure.  Companies that determine to declassify their boards should 

consider the appropriate structure for doing so and weigh the relative benefits and 

detriments of immediate declassification as opposed to declassifying the board gradually, 

as each class of directors comes up for election.   

Importance of Accountability  

In matters of corporate governance, the key point for shareholders and 

companies remains accountability.  A company that has consistently maintained best-of-

class corporate governance policies and been accountable to its shareholders should 

generate valuable goodwill and some amount of leeway to adopt reasonable reforms at 

the pace and in the format most appropriate for its circumstances.  Managers, 

shareholders and advisors alike should keep in mind that the elements of accountability—

communication, candor, ethical decision-making and the acceptance of responsibility—

not only are good practice, but also produce a strong working relationship between a 

company and its shareholders, which is in the best interests of all parties.  Managements 

and boards should strive to maintain credibility with their shareholders, recognizing, 

however, that when a company comes under siege from a corporate raider or under 

pressure from an activist hedge fund, the shareholder base is often radically altered and 

management credibility may get lost in the shuffle; it is in these types of situations that 

structural protections, such as classified boards, provide their greatest value. 
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