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Competing bidder and class of target com-
pany's public shareholders filed actions seeking
preliminary and permanent injunctive relief against
proposed acquisition of corporation, seeking to in-
validate various antitakeover mechanisms imple-
mented to discourage competing offer and to re-
quire corporation and its directors to remove im-
pediments to competing tender offer. Following
hearing, the Court of Chancery, Jacobs, Vice Chan-
cellor, held that: (1) proposed change in corporate
control triggered heightened duty on target com-
pany's board of directors to obtain reliable informa-
tion about competing offers before business judg-
ment rule applied, and (2) target company's board
of directors breached its fiduciary duty to become
informed about competing offer.

Motion for preliminary injunction granted.
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MEMORANDUM OPINION
JACOBS, Vice Chancellor.

QVC Network, Inc. (“QVC”) and a class of
public shareholders of Paramount Communications,
Inc. (“Paramount”), separately filed actions in this
Court seeking preliminary and permanent injunct-
ive relief against a proposed two-step acquisition of
Paramount by Viacom Inc. (“Viacom”). The first
step, a cash-tender offer by Viacom for 51% of
Paramount's outstanding shares for $85 per share, is
currently scheduled to close at midnight on Novem-
ber 24, 1993. The second step would be a merger of
Paramount into Viacom, wherein the remaining
shares of Paramount would be converted into a
package of securities consisting of Viacom com-
mon (voting and nonvoting) and convertible pre-
ferred stock.

On October 21, 1993, QVC filed this action,
FN1 and announced a tender offer for 51% of Para-
mount's outstanding shares for $80 per share cash,
to be followed by a second-step merger in which
the remaining Paramount shares would be conver-
ted into QVC common and convertible preferred
stock. On November 12, 1993, QVC raised the cash
portion of its bid to $90 cash for 51% of Paramount
and the remaining 49% in a package of equivalently
valued securities consisting of QVC common and
convertible preferred stock. The QVC offer is cur-
rently scheduled to close seven days after the clos-
ing date for the Viacom offer.

FN1. The shareholder plaintiffs filed simil-
ar actions during October, 1993. Those ac-
tions have been consolidated.

In its motion for a preliminary injunction QVC
seeks, inter alia, (i) to invalidate certain so-called
“lockup” agreements, including a stock option
granted by Paramount to Viacom, and an agreement
to pay a $100 million termination or breakup fee,
both of which would become payable if the Viac-
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om-Paramount transaction is not consummated; (ii)
to prevent Viacom from consummating its tender
offer and the second step merger until the lockups
are invalidated and all other impediments
(including Paramount's “poison pill” Rights Agree-
ment) are made inapplicable to QVC's offer, and
(iii) to require Paramount and its directors to re-
move all other impediments to QVC's tender offer
so that it can be considered by Paramount share-
holders on an equal footing with the Viacom trans-
actions. The shareholder plaintiffs have moved for
similar relief.

The Court scheduled a hearing on the injunc-
tion motions for November 16, 1993, and ordered
that discovery and briefing proceed on an expedited
basis. During the two and one-half week discovery
period, an extensive record was developed, and
briefs exceeding 400 pages were filed. The matter
was heard as scheduled on November 16, 1993.
Thereafter, the Court requested the parties to sup-
plement the record, necessitating additional discov-
ery and briefing. FN2 This is the Opinion of the
Court on the plaintiffs' motions for a preliminary
injunction.

FN2. The supplemental submissions were
filed on Sunday evening, November 21,
1993. As a result of the post-hearing dis-
covery, and the need for the Court to prop-
erly consider the late-filed evidence, Viac-
om and QVC extended the closing dates
for their respective offers to November 24
and December 1, 1993.

I. PERTINENT FACTS
The pertinent facts are largely undisputed.

Where they are disputed, the facts are as found
(preliminarily) below.

A. The Parties and Their Businesses
Paramount is a publicly held Delaware corpor-

ation with its principal offices in New York City. It
is a global producer and distributor of entertain-
ment, with operations in motion pictures, television
programming, cable and broadcast television, home

video, theaters, sports and special events. Para-
mount *1247 is also a leading book publisher
serving consumer, educational, and professional in-
formation markets in the United States and interna-
tionally. On November 10, 1993, Paramount
strengthened its position by agreeing to acquire
Macmillan Inc.. VEx.FN3 4. Paramount has ap-
proximately 118 million shares outstanding. Its
total assets were worth $7.2 billion as of July 31,
1993, and its revenues for the six months ending
April 30, were $1.9 billion. QEx. 6 at 13.

FN3. Throughout this Opinion “VEx”
refers to Viacom documentary exhibits;
“QEx” refers to QVC exhibits; “PEx”
refers to Paramount exhibits; QOB refers
to QVC's opening brief; and PAB refers to
Paramount's answering brief. Citations to
“PEx. No. 19 Letter” refers to the docu-
ments filed as exhibits to the Nov. 19 letter
submitted by Paramount.

Paramount's board of directors consists of fif-
teen directors, of which four are officers of the
company: Martin S. Davis (“Davis”), Chairman and
Chief Executive Officer of Paramount since 1983
(Paramount director since 1967); Donald Oresman
(“Oresman”), Executive Vice-President, Chief Ad-
ministrative Officer and General Counsel of Para-
mount (since 1976); Stanley R. Jaffe, President and
Chief Operating Officer (since 1991); Ronald L.
Nelson, Executive Vice-President and Chief Finan-
cial Officer (1992). PEx. 79 at P60207-8. Para-
mount's eleven “outside” directors are persons of
distinction experienced in the world of business and
finance, and are present or former senior executives
of public corporations or financial institutions. Id.;
PAB at 14-15. Lazard Freres & Co. (“Lazard”),
represented by its partners Felix G. Roharyn,
Steven Rattner, and Peter Ezersky, is Paramount's
financial advisor in this transaction.

Viacom, a publicly held Delaware corporation
headquartered in Massachusetts, operates a diversi-
fied entertainment and communications company
whose core businesses include MTV Networks and
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Showtime Networks Inc. VEx. 1 at 190003W. MTV
Networks comprises several basic cable television
networks, including MTV, VH-1, and Nickelodeon/
Nick at Nite. Showtime Networks Inc. operates
Showtime, The Movie Channel and FLIX, three
premium television networks. Viacom also particip-
ates in three joint venture cable services: Comedy
Central, Lifetime and All News Channel. VEx. 1 at
190003W.

Viacom is controlled by Mr. Sumner M. Red-
stone (“Redstone”), its Chairman and Chief Execut-
ive Officer. The 70-year-old Mr. Redstone owns
91.7% of National Amusements, Inc. (“NAI”),
which in turn owns approximately 85.2% of Viac-
om's voting Class A stock and approximately
69.2% of Viacom's nonvoting Class B stock. QEx.
6 at 14; QEx. 9 at V003318. Equity co-investors in
the proposed Paramount-Viacom merger are
NYNEX Corporation and Blockbuster Entertain-
ment Corporation. QEx. 6 at 15. For the six-month
period ending on June 30, 1993, Viacom had reven-
ues of $966.4 million and net earnings of $1.02 mil-
lion. Its total assets were then worth almost $4.5
billion. Id. at 16 (unaudited financial data). Smith
Barney Shearson Inc. (“Smith Barney”), represen-
ted by its Chairman, Robert Greenhill, is Viacom's
financial advisor in this transaction.

QVC, a Delaware corporation headquartered in
West Chester, Pennsylvania, is a nationwide gener-
al merchandise retailer that operates one of the
leading televised shopping networks in the United
States. Through its merchandise-focused television
program, QVC sells a wide variety of consumer
products. Live program hosts describe and demon-
strate the featured items, and viewers place orders
with QVC by calling a toll-free number. QEx. 5 at
20. Allen & Company Inc., represented by Messrs.
Herbert A. Allen and Enrique F. Senior, is the fin-
ancial adviser to QVC in this transaction.

QVC's Chairman and Chief Executive Officer
is Mr. Barry Diller (“Diller”).FN4 QVC is currently
controlled by a group of equity *1248 investors
consisting of Liberty Media (“Liberty”), led by

John Malone, Chief Executive Officer of Tele-
Communications Inc. (“TCI”); Comcast, a public
company largely owned by the Roberts family; and
Mr. Diller. Id. Other significant investors in QVC
include Advance Publications and Cox Enterprises.
Pursuant to a Federal Trade Commission (“FTC”)
consent order, on November 11, 1993, QVC and
Liberty entered into an agreement under which
Liberty and its affiliates will terminate their in-
terests in QVC if QVC merges with Paramount.
Senior Aff. Ex. A at 4-5, 16 (QVC Offer To Pur-
chase, November 12, 1993). BellSouth Corporation
has made a commitment to join the QVC control
group to replace Liberty's interest in QVC, and will
then become QVC's largest shareholder. VEx. 9.

FN4. Diller joined QVC in January of this
year after serving twelve years as Chair-
man and Chief Executive Office of Fox,
Inc. Previously, Mr. Diller had served as
Chief Executive Officer of Paramount Pic-
tures Corporation, the motion picture stu-
dio subsidiary of Gulf & Western Inc.
QOB at 4. Mr. Diller left Paramount Pic-
tures in 1984, one year after Mr. Davis be-
came Chairman and Chief Executive Of-
ficer of Gulf & Western, which later was
renamed Paramount Communications Inc.
QEx. 5 at 52; Davis Dep. at 4.

Although QVC is smaller than Viacom and
Paramount, over the past few years it has grown
substantially. QVC's total assets are worth $750
million. QVC's revenues increased from $193.2
million for fiscal year 1989, to $1.07 billion for
fiscal year 1993. During that same period, QVC's
net income increased from $9 million to an estim-
ated $55 million for fiscal year 1993. QEx. 5 at 21
(unaudited financial data).

1. Paramount's Long-Term Strategic Objectives
Beginning in 1983, Mr. Davis led a manage-

ment team devoted to transforming Gulf & Western
(later named Paramount) into a major entertainment
and publishing company. The corporation em-
barked upon a three-phase strategic restructuring
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plan that involved divesting certain capital intens-
ive operations, liquidating its marketable securities
portfolio, and acquiring entertainment and publish-
ing companies. Pattison Aff. ¶ 4; Oresman Aff. ¶¶
4-7. In order to compete in a rapidly evolving glob-
al marketplace, Paramount recognized the need to
increase its size and financial strength. PEx. 40;
Pattison Aff. ¶ 6. In pursuit of those goals, Para-
mount attempted to acquire Time Inc. in 1989. See
Paramount Communications v. Time, Inc.,
Del.Supr., 571 A.2d 1140 (1990). Despite being un-
successful in that endeavor, the Paramount board
continued to attempt to build Paramount into a ma-
jor communications and media company through
mergers or acquisitions. Pattison Tr. at 38-39,
84-85. Between 1989 and the spring of 1993, Para-
mount and its advisors considered and evaluated the
possibilities of a merger with or acquisition of sev-
eral video media companies. However, none of
these explorations bore fruit. Pattison Aff. ¶ 8; Pol-
lack Aff. ¶ 12.

In furtherance of Paramount's goals, in 1990,
Allen & Co. (the same investment bank presently
advising QVC) attempted to arrange a merger
between Paramount and Viacom. PEx. 44 at
V007332. Believing that such a merger would be an
“attractive” transaction for Viacom, Mr. Senior of
Allen & Co. told Mr. Redstone that the assets of
Paramount and Viacom were a “very good business
fit.” Senior Dep. at 22-23. Nonetheless, Mr. Seni-
or's efforts were unavailing. The important reason
for those talks breaking down were Mr. Davis's in-
sistence that he become CEO, and Mr. Redstone's
insistence that he retain voting control of the
merged entity. Senior Dep. at 65-66, 173.

The record establishes that Paramount's board
was well informed of Paramount's strategic goals
and of the steps taken by management to achieve
those objectives. For example, at a board retreat in
early May 1993, the board was presented with, and
considered, four books detailing Paramount's long-
range strategic aims and the alternative methods of
achieving them. PEx. 1; Small Dep. at 94. Manage-

ment had been exploring alternatives with Viacom,
Turner Broadcasting System, Inc. and TCI, as well
as other entities that they believed would “fit the
strategic plan.” Small Tr. at 242-43. By that point,
public speculation about Paramount as a potential
takeover target had begun to surface. QExs. 69, 70.

B. Preliminary Paramount-Viacom Negotiations
1. First Round

On April 20, 1993, Messrs. Redstone and Davis
held a dinner meeting, attended by Mr. Greenhill,
and discussed the benefits of a possible combina-
tion between Paramount and Viacom. Greenhill
Dep. 11-13. Thereafter, Redstone and Davis (with
others) met *1249 on four other occasions in June.
More intensive negotiations among their represent-
atives followed in early July.

Confidentiality agreements were signed on July
1. On July 6, Viacom and Paramount representat-
ives and advisors met to discuss the potential trans-
action, and reached an agreement in principle on
certain points. Each share of Paramount would be
exchangeable for 0.10 of a Viacom Class A share
and 0.90 of a Viacom Class B share, plus a cash
component. Davis would manage the combined
company as chief executive officer, and Redstone
would become the controlling shareholder, holding
(through NAI) approximately 70% of the outstand-
ing shares of the merged entity. Rattner Dep. 45-61
passim.

However, on July 7, the parties reached an im-
passe over issues of price and lockup stock options.
The total value of the deal Viacom proposed was
$60.86 per share, with a ceiling (or “cap”) of $65
per share to accommodate upward fluctuations in
Viacom stock. The cash component of Viacom's
package of consideration was $13.50 per share.
Paramount, though, firmly sought a starting price in
the $70s. Pattison Tr. at 112-13.

Regarding lockup terms, Viacom first sought
an asset lockup in the form of an option to purchase
Paramount's movie studio. Paramount and Lazard
representatives rejected Viacom's request, and Vi-
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acom withdrew it. Rohatyn Aff. ¶¶ 5-7. Viacom
also wanted lockups in the form of (i) a stock op-
tion to purchase at least 19% of Paramount's out-
standing shares exercisable at the market price
(then $54.75 per share), and (ii) a $150 million ter-
mination fee, plus expenses, exercisable and pay-
able to Viacom if a higher competing bid by a third
party defeated the transaction. Id. at ¶ 5. Lazard
viewed a stock option exercisable at the market
price as inconsistent with options previously gran-
ted in comparable transactions. Id. at ¶ 8. Negoti-
ations accordingly broke down on July 7, 1993, be-
cause Lazard and Paramount's Executive Commit-
tee considered Viacom's proposed price per share
inadequate. PEx. 4 at P0031491; Rattner Dep.
63-66. Nonetheless, the parties remained in contact
over the summer. On August 20, 1993, negotiations
resumed.

2. Interim Activity
Between the breakdown of discussions in July

and their resumption on August 20, two events oc-
curred. First, Mr. Davis, alerted to and apparently
concerned about a possible takeover bid by QVC,
invited Mr. Diller to lunch and told him that Para-
mount was not for sale. Davis Dep. 57, 59. Mr.
Diller responded that he had no intention of making
a bid at the time. Diller Dep. 36-7.FN5

FN5. Plaintiffs claim that Paramount knew
full well that QVC would make an offer.
Diller Dep. at 181 (“Notwithstanding my
constantly saying to Mr. Davis, which I
[Diller] was doing for clearly tactical reas-
ons, that when I had something to say to
him I would pick up the phone and call
him, he consistently said to me, I know
you are after my company.”). Mr. Davis
testified that his intent was not to dissuade
a hostile bid from Diller, but that he
“assumed there was no bid [and] took
[Diller] at his word.” Davis Dep. at 59.

Second, Mr. Redstone, through NAI, made
open market purchases of Viacom Class B shares
during July and August. Plaintiffs contend that

those purchases either caused or significantly con-
tributed to a large jump in the market price for Vi-
acom shares-from $46.875 on July 6 to $57.25 on
August 20. The significance of that point is that the
Viacom Class B shares would ultimately comprise
the bulk of the stock component of the Viacom bid.
However, Redstone had ceased this “program” trad-
ing by August 20, when Viacom and Paramount re-
sumed discussions.FN6 QEx. 66.

FN6. Smith Barney analyzed Mr. Red-
stone's trading, and concluded that it was
not responsible for increasing the price of
Viacom's Class B stock. That firm ob-
served that “where Mr. Redstone made his
most significant share repurchases, the
stock price actually declined, and when he
made the least purchases the stock price in-
creased considerably.” QEx. 66 at
SB003384. Plaintiffs note, however, that
the study was never furnished to the Para-
mount board.

3. Second Round
On August 20, 1993, Mr. Greenhill arranged

another meeting between Messrs. Davis and Red-
stone to revive the discussions. *1250 Oresman
Aff. ¶ 22. On August 25 these discussions once
again broke down over disagreements about price
and termination provisions. Pollack Aff. ¶ 15. Spe-
cifically, Paramount unsuccessfully sought protec-
tion against the risk of a possible decline in Viacom
share prices through three mechanisms: (a) a collar
FN7; (b) the right to terminate the merger agree-
ment if share prices declined below an agreed upon
“floor”; and (c) the right to terminate the agreement
if Lazard were unable to issue a fairness opinion.
Rohatyn Dep. 17-18. For its part, Viacom continued
to seek breakup fees and a stock option. FN8

FN7. A collar guarantees a minimum price
or consideration to the recipient of securit-
ies in a merger. It operates to increase the
number of shares payable to the recipient
to adjust for a decline in the market price,
so that the number of shares multiplied by
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the market price will always equal the dol-
lar amount of the guaranteed merger con-
sideration.

FN8. Plaintiffs contend that during these
negotiations Viacom withdrew its request
for a stock option lockup, but that Para-
mount nonetheless granted it in order to
make the transaction “look strong” and to
ward off other bidders. In support of their
position, plaintiffs cite an internal chrono-
logy compiled by Mr. Ezersky, a Lazard
representative present at the negotiations,
that recites the following entry for August
25: “Withdrew request for lock-up, re-
peated $150 million break-up fee and ex-
pense reimbursement with a cap,” QEx. 51
at L004932, and “No lock-up option. $25
million break-up fee or $75 million top-
ping fee.” QEx. 51 at L004934 (with term
sheet attached including no lockup option
provision). Paramount responds by arguing
that it rejected Viacom's request for an as-
set lockup, and that Viacom never with-
drew its request for a stock option lockup.
Based upon the affidavits of Messrs. Ro-
hatyn and Pollack, I find it more plausible
to conclude that the reference to withdrawn
lockups was to Viacom's request for an as-
set lockup on Paramount's motion picture
studio. Rohatyn Aff. at ¶¶ 9-10.

4. Third Round
The parties restarted their merger negotiations

in early September. By September 7 another ver-
sion of a merger had been negotiated in which each
share of Paramount would be exchanged for 0.10
Viacom Class A share, 0.90 Viacom Class B share,
and $9.10 in cash for a total package valued at
$69.14. PEx 6. at P30074. Viacom also bargained
for a $100 million termination fee (down from $150
million) and a lockup stock option, whose terms
were yet to be determined. On September 8, the
parties then undertook due diligence investigations,
and negotiated the Original Merger Agreement, the

Original Stock Option Agreement and the Original
Voting Agreement, all of which are described more
fully below. Id.

a. The September 9 Paramount Board Meeting
On September 9, 1993, at a regularly scheduled

meeting, Mr. Davis briefed the Paramount board
about the aforementioned negotiations and the pos-
sibility of a merger with Viacom. PEx. 8 at P80386.
Davis pointed out that no matter how the merger
was structured, Redstone would “emerge as the
controlling shareholder of the combined company.”
Id. at P80387. The directors were furnished a
“book” of materials prepared by Lazard describing
the proposed transaction, including an abridged
chronology of the preliminary negotiations. PEx. 6
at P30072-74, overviews of the two companies,
analyses of the premiums paid in comparable cash
and stock swap deals, id. at P30116-22, comparable
transactions, id. at P30125-28, and a price and trad-
ing history of both classes of Viacom stock. Id. at
P30102. The meeting focused largely upon the Laz-
ard “book” and to the explanation of the proposed
transaction. No merger-related decisions were
reached at that time.

b. The September 12 Agreements
Three days later, at a special meeting held on

September 12, 1993, the Paramount board approved
the proposed merger with Viacom. Pursuant to that
board approval, Paramount executed the Original
Merger Agreement, the Original Stock Option
Agreement and the Original Voting Agreement that
same day. Under the Original Merger Agreement:
(i) each Paramount share would be converted into
0.10 Viacom Class A share, 0.90 Viacom Class B
share and $9.10 in cash. PEx. 28 at P72579-80
(Original Merger Agreement § 2.01(a)). That stock
and cash package was valued at $69.14 per share.
The Merger Agreement contained no “collar” or
similar *1251 protections against a decline in the
market price for Viacom stock. (ii) The Paramount
board would amend its “poison pill” Rights Agree-
ment so that it would not be triggered by the execu-
tion and closing of the Original Merger Agreement
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or the Stock Option Agreement. PEx. 28 at
P72594-5 (Original Merger Agreement § 3.13). (iii)
The Merger Agreement contained a “no-shop” pro-
vision prohibiting Paramount from soliciting or
considering competing transactions, unless the
board, upon advice of counsel, determined in good
faith that its fiduciary obligations so required. PEx.
28 at P72608-09, P72615 (Original Merger Agree-
ment §§ 6.02, 6.10). (iv) Viacom's expenses in
making a bid would not be reimbursed. Instead, Vi-
acom would receive a termination fee of $100 mil-
lion, payable if Paramount terminated the Merger
Agreement as a result of a competing transaction,
or if shareholders failed to approve the merger, or if
the board recommended a competing transaction.
PEx. 28 at P72624-5 (Original Merger Agreement §
8.05(b)).

Also important is the “lockup” stock option.
Under the Original Stock Option Agreement (at §
1.01), Viacom would be permitted either (a) to ex-
ercise an option to purchase approximately 19.9%
(23,699,000 shares) of Paramount's outstanding
common stock at $69.14 per share,FN9 PEx. 29 at
P20073, or (b) to “put” the option to Paramount and
receive a cash amount computed in a manner spe-
cified in the Option Agreement (the “Buyout Al-
ternative”).FN10 QOB at 26. Viacom ultimately
agreed to an option exercise price at the “deal
price” ($69.14) rather than at the then “market
price” ($54.75), as Viacom originally requested.
Rohatyn Aff. ¶ 11.

FN9. The stock option could be exercised
for $1.00 in cash, the par value per share,
plus a senior subordinated note of a Viac-
om subsidiary, Viacom International Inc.,
for the remainder of the exercise price
($68.14 per share). PEx. 29 at P20075
(Original Stock Option Agreement § 1.04).

FN10. The election to “put” the options to
the corporation would be triggered by the
execution of an agreement, or the consum-
mation of a merger, with another bidder.
PEx. 29 at P20080-1.

If accomplished, the September 12 merger
transaction would shift voting control from the
Paramount public shareholders to Redstone, by
vesting an approximate 70% voting interest in the
combined corporation in NAI, which Redstone con-
trols. The CEO of the merged entity would be Mr.
Davis. Although the Paramount shareholders would
become minority shareholders in the merged Para-
mount-Viacom entity, the Merger Agreement con-
tained no provision that would protect the (former)
Paramount shareholders from being eliminated
from the enterprise by means of a “cash out” mer-
ger.

c. The September 12 Paramount Board Meeting
On September 12, 1993, the board met for ap-

proximately three hours, and approved the above-
described agreements. Both management and Laz-
ard provided materials to the directors. The man-
agement materials included detailed term sheets for
the Original Merger, Stock Option, and Voting
Agreements, PEx. 9, a business overview of a com-
bined Viacom-Paramount entity, and statements of
pro forma revenues, operating cash flow and capit-
alization of the proposed corporation. PEx. 10. Mr.
Davis reviewed these documents with the board,
and concluded that the merger was consistent with
Paramount's long term strategy and goals for sus-
tained growth. PEx. 16 at P80390.

The voluminous Lazard materials included an
overview of the transaction, business and financial
analyses and valuations of the two companies, a list
of six potential acquirors or groups of acquirors of
Paramount,FN11 and an analysis of a “status quo”
alternative. PEx. 11 at P30133-73. Lazard's present-
ation included discounted cash flow values for
Paramount ranging from $61 to $73 per share, and
breakup values ranging from $62 to $76 per share.
Id. at P30170, 30151. In an *1252 Appendix, Laz-
ard included various valuation analyses and calcu-
lated relevant financial multiples of the merged cor-
poration at various stock prices levels for both Vi-
acom and Paramount. PEx. 12. Messrs. Rohatyn,
Rattner and Ezersky discussed these materials with
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the board and answered the board's questions.

FN11. Notwithstanding this listing of other
potential acquirors, the Lazard September
12 fairness opinion clearly states that no
preagreement “market check” had been un-
dertaken:

we were not asked by the Board of dir-
ectors to solicit third party indications of
interest in acquiring all or any part of
Paramount, nor have we actively sought
any such offers.

PEx. 15 at P30368.

Finally, Paramount's counsel discussed the
board's fiduciary duties and the legal standards gov-
erning their ultimate decision. PEx. 16 at P80392.

C. Enter QVC
1. Bidders Beware

After the September 12 board meeting, Messrs.
Davis and Redstone announced publicly that Para-
mount was being “acquired,” but clarified that
Paramount was for sale only to Viacom. Viacom
and Paramount affirmed their September 12 agree-
ments by informing others, both publicly and
privately, that other bids were unwelcome. At joint
and separate press conferences, Paramount and Vi-
acom issued statements clarifying their intent to
consummate a transaction only with each other.
QEx. 22 at 5 (Redstone, stating that the deal was a
“marriage made in heaven ... [that would] never be
torn asunder”); QEx. 77 (stating that only a
“nuclear attack” could break up the deal). On
September 16, Redstone and Davis issued a joint
press release reaffirming their position that the pro-
posed merger offered the “greatest long-term bene-
fits to stockholders and audiences around the
world,” and that no other company could provide
Paramount and Viacom what they could offer each
other. QEx. 23 at V000402. On September 20,
Messrs. Redstone and Davis issued another press
release cautioning against a hostile bid. QEx. 25 at
P71836.

In furtherance of the parties' intent to ward off
other interested bidders, on September 14, Mr. Red-
stone called John Malone of TCI to discourage him
from making a bid for Paramount. Malone Dep. at
87-88. He made a similar call to Mr. Diller. Diller
Dep. 182-83.FN12

FN12. Three months earlier, in June,
prompted by rumors of a hostile campaign
by QVC, Mr. Davis had called Mr. Malone
in June, specifically to ask him, as a QVC
investor, to discourage QVC from making
a bid. Malone Dep. at 73.

2. QVC's September 20 Proposal and Responses
None of these admonitions deterred Mr. Diller.

On September 20, Diller wrote a letter to Davis,
proposing an acquisition by QVC of Paramount at a
total package price of approximately $80 per share,
consisting of 0.893 QVC share plus $30 cash for
each Paramount share. QEx. 39 at V001298. The
Diller letter stated that in addition to equity infu-
sions by Comcast and Liberty Media of $500 mil-
lion each, QVC had debt financing. Diller ex-
pressed QVC's readiness to meet to discuss a mer-
ger that would be subject to negotiations, stock-
holder approvals and regulatory clearances. Id. at
V001299-1300.

QVC's proposal was hardly welcome news.
That same day Paramount issued a press release
stating that it believed “that a Viacom merger
provides the best fit for the growth of our busi-
nesses [but that] the Board of [Paramount] will, in
fulfillment of its responsibilities, evaluate the QVC
proposal.” QEx. 26 at V000401.FN13

FN13. On September 21, Viacom and
Paramount filed Premerger Notification
and Report Forms pursuant to the Hart-
Scott-Rodino Antitrust Improvements Act
of 1976, which set in motion a thirty-day
waiting period for consummating the trans-
action. QVC claims that that filing gave
Viacom a timing advantage, since QVC
could not commence the regulatory waiting
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period until a merger agreement or tender
offer was executed or underway. At that
point, the only merger agreement in exist-
ence was the Original Paramount-Viacom
Merger Agreement.

After having heard nothing from Paramount for
five days, Mr. Diller sent to Paramount a second
letter reaffirming the availability of financing for
QVC's proposal, and stating that “QVC will enter
into a merger that does not contain any condition
with respect to financing.” QEx. 40 at V001296.
Diller's letter also reaffirmed his willingness to
meet and answer any questions of Paramount's
board of directors.

a. The September 27 Meeting
On Monday, September 27, Paramount held a

special board meeting to discuss *1253 QVC's pro-
posal. After reporting events that had occurred
since the September 12 meeting, Davis stated that
as of Friday September 24, the QVC proposal had a
market value of $83.80 per share, as compared to
the Viacom deal market value of $65.45. PEx. 19 at
P31487. Mr. Davis noted the interest of other po-
tential bidders, including BellSouth and NYNEX,
Id. at P31487-88, but said that Paramount was still
proceeding with its agreement with Viacom. Mr.
Davis pointed out that if Paramount did ultimately
recommend a transaction with QVC, the Viacom
lockup stock option and the $100 million termina-
tion fee would be triggered. Id. at 31490. Mr. Davis
also told the board that the Original Merger Agree-
ment prohibited Paramount from entering into dis-
cussions with QVC (or any other party) without
evidence that the proposal is free of financing con-
tingencies. Id. at P31487.FN14 After discussion
and review with its legal advisors, the board de-
cided to consider QVC's offer once it received sat-
isfactory evidence of financing.FN15

FN14. Plaintiffs contend that that state-
ment was plainly false, because the Origin-
al Merger Agreement required no such
proof of financing. Rather, that Agreement
allowed consideration of “an unsolicited

written, bona fide proposal, which is not
subject to any material contingencies re-
lating to financing.” QEx. 1 at P72608-09
(Original Merger Agreement § 6.02)
(emphasis added).

FN15. In that connection, Mr. Liedtke, one
of the outside directors, testified that he
told the board: “I had 20 guys out in West
Texas I could bring up to New York and
swear they had 10 billion dollars available
any time they wanted, and I thought they
[QVC] ought to have letters from the bank.
That's the one thing that's non-
controversial.” Liedtke Dep. at 120-21.

The directors were also furnished with materi-
als from Paramount,FN16 and Lazard, relating to
QVC and its merger proposal. Lazard's written
presentation, based on publicly available informa-
tion, served as the basis for discussion. PEx. 20 at
P0031494. The “Lazard book” included an over-
view of QVC from a financial point of view, a com-
parison of QVC and Viacom, an extensive workup
of the QVC proposal, and a comparison of the QVC
and Viacom transactions. PEx. 18. Lazard con-
cluded that the QVC $80 merger proposal would
provide $63.93 of value per share, and that the Vi-
acom merger would yield $59.58 per share. Id. at
P30892. Messrs. Rohatyn, Rattner and Ezersky
made the presentations, and answered questions
about QVC's and Lazard's comparison of the pro-
posed transactions. PEx. 20 at P0031494.

FN16. Paramount management furnished
the directors with copies of QVC's 1991
and 1992 Annual Reports, its Form 10-K
for the 1992 fiscal year, its 10-K/A and
10-Q filed as of June 14, 1993, and the
September 26 letter regarding QVC finan-
cing. PEx. 17.

b. QVC's Proof of Financing and Paramount's Oc-
tober 11 Meeting

On October 5, QVC delivered to Lazard's
QVC's documentation of a $1 billion preferred
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stock investment by Comcast and Liberty Media, as
well as six bank commitment letters for financing
totalling $3 billion. In response, Paramount held a
special board meeting on October 11, 1993 to dis-
cuss QVC's proposal.

After describing the QVC financing commit-
ments, Mr. Davis discussed the board's duty to meet
with QVC.FN17 After discussion, the Paramount
board then authorized management to meet with
QVC. PEx. 22 at P0031506. Mr. Davis also in-
formed the board that Booz-Allen & Hamilton
(“Booz-Allen”), a management consulting firm, had
been engaged to study the incremental earnings po-
tential that would result from a Viacom-Paramount
combination as compared with a QVC-Paramount
combination. Id. at P0031505.

FN17. No written materials were distrib-
uted at that meeting. Mr. Davis' script for
that meeting stated that:

25. The merger agreement does not re-
quire us to further explore the QVC pro-
posal. The Delaware law, however, does.

26. Lazard and Co. will draw on extens-
ive business analysis similar to what we
did in Viacom on what combined com-
pany will look like, its prospects, etc.

27. There are major issues that need to
be looked into-regulatory constraints, the
value of QVC stock, and the likelihood
of consummating the transaction.

PEx. 21 at P0031501.

Despite the October 11 board authorization to
enter into discussions with QVC, Paramount
delayed and avoided meaningful discussions*1254
with QVC. On October 12, Paramount requested
that QVC sign a confidentiality letter agreement to
enable it to receive confidential Paramount inform-
ation. QEx. 95. In an October 13 letter from Mr.
Oresman to Martin Lipton, QVC's outside counsel,
Paramount requested various informational items.

FN18 On October 15, QVC similarly requested that
Paramount sign a confidentiality letter agreement as
a predicate to Paramount receiving confidential
QVC information. QEx. 94. One week elapsed be-
fore Paramount returned the signed confidentiality
agreement.

FN18. Those items included: a draft mer-
ger agreement; information on QVC's busi-
ness, financial condition, operations and
regulatory status; corporate governance
and voting arrangements to which QVC is
a party; additional financing materials;
QVC's business plans for the use of Para-
mount's assets, including whether any
spin-offs were contemplated; contemplated
regulatory submissions and the estimated
time before clearance; information on
compensation plans; information relating
to the current trading price of QVC stock;
as well as other materials. QEx. 41 at 1-3.

On October 20, QVC sent Paramount two bind-
ers of documents in response to Paramount's Octo-
ber 13 information request. Paramount acknow-
ledged the receipt, and stated that it would review
the materials and “be in touch” regarding negoti-
ations. QEx. 43 (faxed at 4:19 p.m.). Mr. Lipton
then faxed a letter to Paramount, stating that QVC
was prepared to begin negotiations that day, or on
the following two days. QEx. 44 (faxed at 4:20
p.m.). One hour later, Mr. Lipton faxed to Mr.
Oresman, Paramount's general counsel, a second
letter complaining that Paramount had done nothing
but delay negotiating with QVC. Ex. 42. That even-
ing, Mr. Oresman faxed another letter to Mr. Lipt-
on, disputing his characterizations and responding
that he (Oresman) would be in touch when Para-
mount was ready. QEx. 45 at V001285.

3. QVC's October 21, 1993 Tender Offer
Frustrated by Paramount's delay, on October

21, 1993, QVC filed this action and publicly an-
nounced a tender offer for Paramount shares. On
October 27, QVC commenced that offer, and its
terms were as follows: QVC would pay $80 in cash
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for 51% of Paramount's outstanding shares, and
would acquire the remaining shares in a stock-
for-stock second-step merger. In the merger, each
Paramount share would be converted into 1.42857
shares of QVC common stock valued at approxim-
ately $80.71 per share. QEx. 5 at 29 (October 27,
1993 QVC Offer to Purchase). QVC claims that it
had no choice but to launch a hostile tender offer,
because in the absence of a merger agreement a
tender offer was the only means by which QVC
could legally start the process of obtaining federal
Hart-Scott-Rodino antitrust clearance.

D. Viacom's Increased Bid
1. Negotiations with Viacom and the October 24
Board Meeting

In response to QVC's hostile offer, Viacom de-
cided to increase its bid. During the weekend of
October 23-24, 1993, Paramount and Viacom dis-
cussed a revised transaction. Viacom suggested a
first step tender offer for 43.75% (later raised to
51%) of Paramount's outstanding shares at $80 per
share, to be followed by a second step stock-
for-stock merger of equivalent value. The end result
was the Amended Merger Agreement between
Paramount and Viacom. Redstone Dep. 222-23.

The Amended Agreements entered into on Oc-
tober 24 were essentially identical to the Original
Agreements, except in the following respects:

1. The conversion ratio of the “second step”
was changed so that each Paramount share would
be converted into the right to receive: (a) .20408
share of Viacom Class A stock; (b) 1.08317 shares
of Viacom Class B stock; and (c) 0.20408 shares of
Viacom Merger Preferred Stock, a cumulative, con-
vertible, exchangeable preferred series yet to be
created. QEx. 3 at V001159-60 (Amended Merger
Agreement § 1.06).

2. The Rights Plan provision was amended to
provide that if the board concluded that a compet-
ing transaction offered shareholders a “better al-
ternative,” then the board would be entitled to re-
fuse to amend the Rights *1255 Agreement in Viac-

om's favor, if not to do so would violate the board's
fiduciary duties. QEx. 3 at V001184 (Amended
Merger Agreement § 3.13.).

3. The termination provisions were amended to
permit Paramount to terminate the Agreement if the
board, in the exercise of its fiduciary duties when
confronted with a competing offer, withdrew its re-
commendation of the Viacom transaction. QEx. 3 at
V001217 (Amended Merger Agreement § 8.01(i)).

The Amended Stock Option Agreement retains
the same option provisions, except that the amount
of the Buy-out Alternative cash payment would be
based on the price of the successful bid, rather than
on the average of the market price of the five days
prior.FN19 QEx. 4 at V003848.

FN19. In the Original Agreement, the cash
sum to be paid to Viacom if it elected the
Buy-out Alternative in lieu of exercising
the option was to be calculated as the
greater of either a five day average price of
Paramount, or the offer price in a compet-
ing tender offer. QEx. 2 at P20080-81.

Paramount's board held a special meeting to
discuss the revised Viacom proposal and the
Amended Merger Agreement on Sunday, October
24, 1993. The directors were given summaries, pre-
pared by management, of the Amended and Re-
stated Merger, Stock Option and Voting Agree-
ments,FN20 and a one-page overview of the finan-
cial terms of the two competing transactions. Mr.
Davis described the revised Viacom proposal, and
pointed out that the amended agreement retained
the lockups, but now included a “fiduciary out”
provision that would enable the board to terminate
the merger agreement before a shareholder vote.
PEx. 26 at P31511.

FN20. For convenience, these agreements
will be distinguished from the September
12 agreements by the term “Amended”. At
this time the board also received copies of
the term sheets for the Original Agree-
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ments.

The board was also furnished with a Lazard-
prepared summary that compared the Viacom
tender offer at $80 per share to the QVC-announced
tender offer/merger proposal at $80 per share. PEx.
24 at P190246-51. In those documents Lazard
stated that “using a weighted average ‘unaffected’
multiple, QVC stock would trade at $39, implying a
per-share transaction price of $68.10, ” PEx. 24 at
P190247, and that Viacom Class B stock, based on
the same assumptions, would trade at $40.75, im-
plying a per-share transaction value of $70.75. PEx.
24 at P19250. The minutes of the meeting recite
that Messrs. Rohatyn, Rattner, and Ezersky opined
that the revised Viacom tender offer and the related
second step would be “fair to the stockholders of
Paramount from a financial point of view.” PEx. 26
at P31512. It appears that certain directors were
concerned that the Viacom transaction might be co-
ercive because only 43.75% of the shares would be
acquired in the first step tender offer. During the
course of the meeting, however, the directors were
told that Viacom had decided to increase the per-
centage of shares acquired in the tender offer to
51%. PEx. 24 at P31512.

Next, Mr. Michael Wolf of Booz-Allen presen-
ted his firm's report on the value to shareholders
that the proposed Viacom transaction would repres-
ent. The report concluded that based on cost reduc-
tions and revenue enhancements from existing and
new potential businesses, the merger with Viacom
would “create over $3BN [billion] more increment-
al shareholder value than a merger with QVC.”
QEx. 86 at P190267. In determining the differences
in value creation between the two alternative mer-
gers, Booz-Allen calculated the improved earnings
potentials of the two contemplated transactions, us-
ing a 15x earnings multiple to each transaction.
QEx. 86 at P190266. Plaintiffs argue that the Booz-
Allen study should be given no weight, since Booz-
Allen is not a financial analyst, and because Para-
mount never stated that its board relied upon the re-
port in its public filings with the SEC. QOB at 46.

In any event, the Booz-Allen report was self-
described as a “first cut,” QEx. 86 at P190266, and
was not based on any nonpublic information about
QVC that might bear on the value of future syner-
gies.

*1256 Based on that information and the
board's discussion at that meeting, FN21 the direct-
ors approved the revised Viacom proposal and au-
thorized the execution of the Amended Agree-
ments.

FN21. The board discussed various issues
related to the two proposals, including
their fiduciary responsibilities, Small Dep.
at 83; a Viacom/Paramount merger com-
pared to QVC/Paramount merger in terms
of the strategic fit with regard to Para-
mount's assets, Small Dep. at 191-92; PEx.
26 at P31512; the fairness of the considera-
tion to be received by Paramount stock-
holders from the Viacom tender offer, PEx.
26 at P31512; Rattner Dep. at 156; the
stock option and termination fee; PEx. 26
at P31512; Paramount's increased flexibil-
ity to terminate the merger agreement with
Viacom, Pattison Dep. at 93.

No further discussions took place between
Paramount and QVC prior to the execution of the
October 24 Amended Agreements and the filing of
Paramount's Schedule 14D-9 recommending the Vi-
acom tender offer. QEx. 7.

2. QVC's Continued Attempts at Negotiations with
Paramount

Viacom commenced its tender offer on October
25, and QVC launched its offer two days later.
QOB at 50. On October 28 QVC wrote a letter to
Paramount's board of directors, and again requested
discussions concerning its proposal. QEx. 46. In re-
sponse, Oresman informed QVC the next day that
Paramount was willing to meet with QVC repres-
entatives. QEx. 47. A brief meeting between QVC's
and Paramount's representatives took place on
November 1. QVC presented a list of proposals en-
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titled “Fair Bidding Process” for conducting the ne-
gotiations. QEx. 48. The list included provisions re-
quiring Paramount (inter alia ) to furnish the same
business and financial information to both bidders,
to use structural defenses and the poison pill
nondiscriminatorily, not to enter into further similar
arrangements with Viacom if the lockup option and
termination fees were invalidated, to use the same
merger agreement for both bidders, and to accept
the best bid received by a certain deadline. QEx.
48. Paramount rejected those proposals and the
meeting concluded. That same day, Mr. Oresman
wrote a letter to QVC opposing any procedures
amounting to an auction. QEx. 49.

3. Viacom Again Ups Its Bid
On Saturday November 6, Viacom, again uni-

laterally, raised its tender offer price to $85 cash for
the 51% of Paramount's shares, plus a package of
Viacom securities of equivalent value as the second
step merger consideration. PEx. 36
(Paramount/Viacom 14D-1). In a telephonic board
meeting held that day, Paramount's board con-
sidered Viacom's higher bid, and by unanimous
written consent resolved to recommend it to Para-
mount's shareholders. PEx. 27.

E. The Ball Shifts Again to QVC's Court
1. QVC Raises Its Bid

On November 12, the day after plaintiffs sub-
mitted their opening briefs, QVC increased its cash
tender offer to $90 per share, with QVC securities
of equivalent value to serve as the consideration in
the second step merger. (Senior Aff. Ex. A at 2
(QVC Supplement to Offer To Purchase, November
12, 1993.)) Thus, QVC is now offering to purchase
51% of Paramount's outstanding shares for approx-
imately $5.5 billion in cash. As for the remaining
49%, the second step merger would convert each
share of Paramount common stock into 1.43 shares
of QVC common stock plus 0.32 shares of new
QVC convertible preferred stock. Id. at 2. QVC's
purchase of tendered shares is conditioned, inter
alia, upon the issuance of an injunction invalidating
the Viacom stock option, and upon QVC's satisfac-

tion that it has obtained sufficient financing to con-
summate the offer.FN22 All other terms of QVC's
$90 offer remain unchanged from their earlier
tender offer. Id. at 1 (QVC Supplement to Offer To
Purchase, November 12, 1993). The QVC transac-
tion is valued at approximately $10.8 billion. At
current market value, it exceeds Viacom's offer by
approximately $1.3 billion. QVC Nov. 21 letter at
1.

FN22. QVC announced, in a November
20th press release, that although it is “not
waiving the conditions to its offer, none of
those conditions would any longer be in its
sole discretion or judgment.” VEx. Letter
of David C. McBride, Esq., to the Court
dated Nov. 21, 1993.

*1257 2. Paramount Rejects QVC's Latest Offer
In response to QVC's increased offer, Para-

mount scheduled a board meeting for November 15,
1993 to address the $90 QVC offer. In anticipation
of that meeting, Paramount sent to the board mem-
bers' homes and offices a three-page document
which detailed the “Conditions and Uncertainties”
of QVC's Offer without any mention of the finan-
cial terms of that offer. PEx. Nov. 19 letter at
P31955. That summary emphasized management's
view that the QVC offer was highly contingent, in-
cluding (i) equity (BellSouth's nonbinding Memor-
andum of Understanding) and bank financing (lack,
at that time, of commitment letters) uncertainties,
(ii) the “possibility” that the transaction might not
close until December 10,FN23 (iii) antitrust issues
concerning the involvement of Liberty and Bell-
South, and (iv) the “Liberty make-whole” provi-
sion. FN24 In Mr. Oresman's cover letter to this
document he stated: “Here is a summary of the con-
ditions and uncertainties of QVC's latest offer. We
will be discussing them at the Board meeting.” Id.
at P31955. One director, Mr. Pattison, testified that
this document created a negative impression of the
QVC offer from the outset of the meeting: “My re-
action was that this was not what I consider a live
offer. It was full of contingencies and I would con-
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sider holes in it and I was very-by the time I got
through reading this, I was very negative on the
whole subject. ” Pattison Nov. 20 Dep. at 7
(emphasis added).

FN23. The memorandum stated that the in-
clusion of BellSouth as a co-bidder on the
deal might cause the SEC to require that
QVC's offer be recommenced. PEx. Nov.
19 letter at P31958 ¶ 10. Plaintiffs argue,
however, that Paramount had no basis for
that conclusion.

FN24. As part of divesting Liberty's in-
terest in QVC, as required by the FTC,
QVC effectively granted to Liberty a right
to require QVC to purchase Liberty's QVC
shares, or to compensate Liberty if it must
sell its QVC shares for less than $60 per
share. PEx. Nov. 19 letter at P31957.

In his presentation at the meeting, Mr. Davis
further focused the board initially and primarily on
the contingencies of the QVC offer. PEx. Nov. 19
at P32006 (Outline for November 15th Board Meet-
ing). As a result, it appears that the board focused
its attention on the contingencies of the QVC offer
rather than the comparative economic merits of
both offers. Fisher Nov. 19 Dep. at 35.

At the meeting itself, the directors were fur-
nished with additional materials that served as the
basis for oral presentations. The materials prepared
by management included two comparisons of the
Viacom and QVC offers, focusing on their respect-
ive terms and sources and conditions of financing.
The comparisons provided to the board focused the
board on the conditions of the QVC offer, but omit-
ted disclosure of several similar conditions in the
Viacom offer. PEx. Nov. 19 Letter at
P31960-31971. For example, while QVC's condi-
tion that § 203 and the supermajority voting provi-
sion be made inapplicable is featured prominently
in this comparison, no mention is made of the fact
that the same condition applied to Viacom's offer.
PEx. Nov. 19 Letter at P31964-66. The dispropor-

tionate emphasis on QVC's contingencies led the
directors quickly to conclude that the offer was not
even a “bona fide” proposal, and that they were
therefore precluded (under the Amended Merger
Agreement) from even considering it.FN25 Further-
more, in contrast to their actions in September, the
board simply rejected the QVC offer based on the
financing conditions, rather than authorizing man-
agement, or the board's advisors, to seek informa-
tion from QVC.FN26 *1258 No director suggested
that inquiries be made to QVC to ascertain whether
its financing conditions could be resolved, Schloss
Nov. 19 Dep. at 74-77, and no director asked Laz-
ard to discuss whether the QVC offer was finance-
able, although Lazard has testified that the deal
was, at that time, likely financeable. See Rattner
Nov. 19 Dep. at 67, 87.

FN25. See Schloss Nov. 19 Dep. at 51
(stating of the financing and regulatory
conditions: “I thought they had to be met
before [the offer] could be considered”);
Pattison Nov. 19 Dep. at 31 (“My under-
standing is that the board could not con-
sider a proposition that had any financing
contingencies attached to it because it
would violate a firm reached agreement we
had with Viacom.”); see also Rattner Nov.
19 Dep. at 60-61 (regarding information
available for the Lazard fairness opinion: “
Paramount concluded that under the terms
of the merger agreement with Viacom the
QVC alternative proposal did not consti-
tute a bona fide proposal, and therefore we
were prohibited from having discussions
with QVC ”) (emphasis added).

FN26. See Schloss Nov. 19 Dep. at 20
(“The board decided that the QVC offer
was too contingent to even consider and
that we did not have sufficient information
to even determine the viability of the offer.
”) (emphasis added).

In sum, although financing concerns were cent-
ral to the board's rejection of the QVC proposal, the
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board did not request that management obtain more
information from QVC regarding financing as it did
at its September 27 meeting. Fischer Nov. 19 Dep.
at 22-23. Instead, and with this limited data regard-
ing the conditions of QVC's offer, the board simply
followed management's lead in rejecting the unwel-
come offer.

Lazard's brief board book and its written fair-
ness opinion were the basis for a limited discussion
of the financial merits of the two transactions. In
addition to comparing the two deals “at face value,”
FN27 Lazard calculated the respective deal prices
on the basis of the same weighted average multiple
analysis that it had performed earlier. Using the un-
affected share prices, Lazard determined that the
QVC offer (without the lockup) and the Viacom of-
fer were valued at $80.01 and $74.29, respectively.
PEx. Nov. 19 Letter at P31997.FN28 However, on
this occasion, when for the first time the Viacom
offer came in at a lower valuation, Lazard stressed
the “highly theoretical, nonpredictive” nature of the
weighted average multiple analysis it used, caution-
ing that while it did use “unaffected share price,” it
did not encompass the long term synergistic or
cost-saving effects of a particular merger.FN29

Rattner Nov. 19 Dep. at 43. Moreover, Lazard
failed to value the “back-ends” of the Viacom and
QVC packages separately, but presented only
“blended values.” FN30

FN27. The respective market prices of the
Viacom and QVC offers were $80.56 and
$89.74 as of 3:00 p.m. on November 15.
PEx. Nov. 19 letter at P31972.

FN28. In his November 19 deposition, Mr.
Rattner testified that the figures shown to
the board on November 15 were factually
erroneous, and were subsequently revised
internally at Lazard on November 19. The
correct values (he testified) were $73.49
and $74.97 per share for Viacom and QVC
(without lockup) respectively, only $1.48
apart. This information, however, was not
available to the Board at the November

15th meeting. Rattner Nov. 19 Dep. at
29-32, Rattner Nov. 19 Dep.Ex. 6 at 10.

FN29. Lazard warned that, “while this ana-
lysis may be useful, it is not intended and
cannot be relied upon to predict actual
stock trading values.” PEx. Nov. 19 Letter
(Lazard Book) at P31996.

FN30. Plaintiffs suggest that this is be-
cause such an analysis demonstrates that
the Viacom offer is significantly “front end
loaded”, with a front end value of $85, but
a “back end” of only $75.94. QVC Nov. 21
Letter at 5. The QVC “back end”, in con-
trast, is valued at $88.57, with a $90 front
end. Id. at 1-2.

Lazard then submitted its written opinion, reit-
erating that the proposed Viacom transaction was
financially “fair” to Paramount shareholders. FN31

The opinion expressly cautioned that Lazard “was
not expressing an opinion” regarding the QVC of-
fer. PEx. Nov. 19 Letter at P31978 (Lazard Opin-
ion). According to Mr. Rattner, Lazard was unable
to express an opinion about the QVC offer, because
it had been “prohibited” by Paramount from having
discussions with QVC. Rattner Nov. 19 Dep. at
60-61.

FN31. Again, as with the September 12
fairness opinion, the November 15 Lazard
opinion clearly indicates that Lazard was
not asked to conduct a “market check”, nor
had they done so. PEx. Nov. 19 Letter at
P31977. (Lazard Nov. 15 fairness opinion.)

In both its written and its oral presentations,
Lazard also referred to certain information presen-
ted by Booz-Allen in its October 24th study. Lazard
did not opine upon or quantify that information.
Lazard did review certain of Booz-Allen's conclu-
sions regarding the greater synergies realizable in a
merger with Viacom, and speculated that those syn-
ergies might explain why Viacom's current market
valuations of Viacom were greater than the implied
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weighted average multiple valuation for Viacom as
calculated by Lazard. However, the Lazard report
also noted that “the market has valued the combina-
tion [Paramount-QVC] more favorably than the
Booz-Allen analysis would suggest.” PEx. Nov. 19
Letter at P32000-01. Despite Lazard's comment
upon these views, it is undisputed that neither Laz-
ard nor Booz-*1259 Allen provided the board with
any information that would support quantitatively
the conclusion reached by the board that a Para-
mount-Viacom merger would create higher long-
term value than the QVC alternative.FN32

FN32. See Rattner Nov. 19 Dep. at 10
(“We did not offer any opinion regarding
long term values.”); Pattison Nov. 20 Dep.
at 78 (recalling no discussion of long term
value by Lazard).

It appears that directors relied on the
Booz-Allen report and their own intu-
itions without any quantified measure of
the relative long-term benefits of each
offer. Mr. Pattison testified:

Q: Did you have any basis for knowing
what the stock of a combined Paramount
Viacom will be a year from today?

A: No, but based on everything that I
read to do with Viacom and QVC of my
own independent assessment, plus the
fact that we had some input in a present-
ation from Booz-Allen, plus the fact that
I have been around this company for five
years where we have talked to many oth-
er entities about trying to do something
to build a long term strategic value; that
it was the best judgment as a director....

Pattison Nov. 20 Dep. at 34.

Based on their purely qualitative view that the
Viacom transaction would provide greater benefit
to shareholders in the long run, the board determ-
ined that the QVC offer “[was] not in the best in-

terests of Paramount and its shareholders.” Para-
mount Schedule 14D-9 at 1 (November 16, 1993).

On November 19, Mr. Diller wrote to the Para-
mount Board informing them that QVC had ob-
tained full financing commitments sufficient to
evidence that QVC's offer was not “highly condi-
tional.” Diller Nov. 19 Letter at 1. Included as sup-
porting documentation were commitment letters
from the same six banks that had backed QVC's
merger proposal, and a binding commitment from
BellSouth with respect to their equity investment.
Id. Diller also mentioned in that letter that the Hart-
Scott-Rodino waiting period for the QVC offer had
been terminated by the FTC and that “there [was]
no longer any FTC issue.” Id. Thus, as of the
November 15th Paramount board meeting, QVC
was, in fact, very close to eliminating some of the
conditions and uncertainties that motivated the
board's decision not to even consider the QVC pro-
posal. But in reliance on management's information
and characterization of QVC's offer as illusory or
too contingent to be taken seriously, the board
failed to obtain additional information necessary to
test whether that characterization was correct.

II. THE CONTENTIONS AND THE APPLICABLE
INJUNCTIVE STANDARD

The pending motions arise out of a contest for
control of Paramount between two bidders-Viacom
and QVC. What drives these motions is that (i) the
Viacom offer is scheduled to close seven days be-
fore the QVC offer, and (ii) that the Paramount
board has taken actions that QVC claims will
(unless enjoined) prevent QVC's offer from being
considered by Paramount's shareholders fairly and
on an equal footing. Those actions include the
board's refusal to amend the Rights Agreement and
to defuse other antitakeover mechanisms so to
make them inapplicable to the QVC offer, and the
board's agreement to the lockups (i.e., the termina-
tion fee and stock option) as part of the contractual
arrangements with Viacom.

To understand the import of the parties' conten-
tions, it is helpful first to discuss the relief being re-
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quested, which involves describing the mechanisms
against which the requested relief is being sought.

A. Description of the Relief Requested
The primary relief being sought is an injunc-

tion against the consummation of the Viacom
tender offer. In addition, the plaintiffs seek the in-
validation of, and relief against, the “lockup” agree-
ments, the Paramount Rights Agreement, and other
antitakeover mechanisms that are described below.

1. The Rights Agreement
The Paramount Rights Agreement (the “Rights

Plan”), adopted in 1988, distributed to all share-
holders one Right per share, exercisable only upon
(1) the acquisition by any person or affiliated group
of 15% of the outstanding shares of Paramount, or
(2) the commencement of a tender offer for 30% or
more of the outstanding shares. QEx. 5 at *1260
32-3. Upon exercise, each Right entitles the holder
to purchase, for $200, that number of Paramount
shares (or shares of the acquiring entity in a merger
where Paramount is not the surviving entity) having
a market value of twice the purchase price ($400).
FN33 Id. at 33. Rights held by an “acquiring per-
son” or entity are null and void and cannot be exer-
cised. Id.

FN33. The Rights are redeemable by Para-
mount up until they become exercisable,
for $.01 per Right. QEx. 5 at 34.

In both the September 12 and the October 24
Merger Agreements, Paramount contractually com-
mitted to amend the Rights Plan to make it inap-
plicable to the Viacom transaction. QEx. 3, at §
3.13(a). However, the Paramount board is not re-
quired to make those amendments if there is out-
standing another tender offer or merger agreement
that the board believes is a better alternative, and if
the board is advised by legal counsel that “lifting”
the pill against Viacom would be inconsistent with
its fiduciary duties. Id. QVC's Offer to Purchase is
conditioned upon the Rights being redeemed before
the closing of the QVC Tender Offer, or otherwise
made inapplicable to that Offer. Otherwise, it will

require stockholders to tender one Right for each
tendered share. QEx. 5 at 5, 34.

The plaintiffs ask this Court to order the de-
fendants to take all steps required to make the
Rights Plan inapplicable to QVC, or, alternatively,
to enjoin the Paramount board pendente lite from
exempting Viacom from the Rights Plan's coverage.

2. The Termination Fee
Under the Merger Agreement, Viacom is en-

titled to receive from Paramount a $100 million ter-
mination fee if the Merger Agreement is terminated
because of a competing bid or transaction, or if the
Paramount stockholders do not approve the Agree-
ment. The plaintiffs seek the invalidation of the ter-
mination fee and an injunction against its payment
to Viacom.

3. The Stock Option
The Merger Agreement also provides that if

Paramount is acquired by a company other than Vi-
acom, Viacom will be entitled, at its election, either
(1) to purchase 19.9% of Paramount's outstanding
stock (23,699,000 shares) at $69.14 per share (the
original Viacom deal price), or (2) to receive from
Paramount in cash a sum equal to the amount by
which the successful acquiror's price exceeds
$69.14 per share, multiplied by the number of
shares Viacom receives under the Stock Option
Agreement (the “Buy-out Alternative”). That
amount would equal 16.7% of the amount by which
the higher (successful) bid exceeds $69.14 per
share.

Viacom may choose to exercise the stock op-
tion by paying in cash only the par value of the
stock ($1 per share), or $23,699,000. As for the re-
maining $68.14 per share, or over $1.6 billion, of
the exercise price, Viacom may pay with senior
subordinated notes of its subsidiary, Viacom Inter-
national, Inc. The notes would mature in seven
years and bear an interest rate, agreed to by Para-
mount and Viacom, such that the notes would trade,
when issued, at a price equal to their principal
amount. However, the notes cannot be converted
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into cash unless registered, and in the Stock Option
Agreement Viacom has undertaken, in specified
circumstances, to cause the notes to be registered.

At current bidding levels, the stock option will
be worth approximately $500 million to Viacom if
QVC is the successful bidder. Plaintiffs request the
Court to invalidate the stock option and enjoin its
exercise by Viacom.

4. Other Antitakeover Mechanisms
The Merger Agreement requires the Paramount

board to cause the Viacom transaction to be exemp-
ted from the operation of 8 Del.C. § 203 (which re-
stricts the ability of certain acquirors of corporate
control from effecting certain corporate combina-
tions without board approval), and from Para-
mount's 80% “supermajority” shareholder voting
requirement of Paramount's charter to approve a
merger and other specified transactions. Regarding
these mechanisms, *1261 QVC seeks an injunction
directing the board to apply them to its proposed
transaction on the same basis that they will be ap-
plied to Viacom's.

B. Standard for Injunctive Relief
To prevail on their motion for a preliminary in-

junction, the plaintiffs must demonstrate a reason-
able probability of success on the merits, irrepar-
able harm that will occur absent the injunction, and
that the balance of equities or hardships favors the
grant of injunctive relief. Revlon, Inc. v.
MacAndrews & Forbes Holdings, Inc., Del.Supr.
506 A.2d 173, 179 (1985) ( “ Revlon ”); Ivanhoe
Partners v. Newmont Mining Corp., Del.Supr., 535
A.2d 1334, 1341 (1987); Robert M. Bass Group,
Inc. v. Evans, Del.Ch., 552 A.2d 1227, 1238 (1988)
. The plaintiffs contend that their motions satisfy
these standards; the defendants argue that they fail
on all counts.

C. The Plaintiffs' Fiduciary Duty Contentions
The plaintiffs claim entitlement to the reques-

ted relief on the ground that the board's agreement
to the lockups; and its discriminatory deployment
of the Rights Plan, supermajority provision and the

board's powers under § 203, constituted breaches of
the board's fiduciary duties in three major respects.
The plaintiffs also contend that Viacom aided and
abetted those fiduciary duty breaches.

First, the plaintiffs claim that when the board
committed itself to a transaction that would involve
a change of voting control from Paramount's public
stockholders to Mr. Redstone, it became subject to
the duties articulated in Revlon and its progeny.
Those duties, plaintiffs argue, required the board to
obtain the highest immediately available value for
the corporation's shareholders and not to erect
obstacles that would obstruct that goal.

The plaintiffs contend that QVC's proposal of-
fers the highest value, and that Paramount's direct-
ors, through their deployment of the Rights Plan,
lockups, and related antitakeover mechanisms, are
attempting to preclude Paramount's shareholders
from accepting QVC's higher offer and to force
them to surrender control to Mr. Redstone by coer-
cing them into accepting Viacom's inferior offer.
That will occur, plaintiffs argue, because the Rights
Plan, if consummated, will dilute the QVC offer
massively, thereby significantly increasing QVC's
acquisition costs. The lockups would also have a di-
lutive effect by diverting to Viacom $600 million of
value that would otherwise flow to Paramount's
shareholders, and also by potentially diluting
QVC's stock interest, after the tender offer, below
the 50% level. Exacerbating that diversion would
be the impact on Paramount's capital structure if
Viacom were to exercise the stock option and pay
for it with a $1.6 billion so-called “junk bond” illi-
quid note. Plaintiffs argue that the result would be
to substantially reduce the value of the merged en-
tity to any bidder competing with Viacom.
Plaintiffs argue that to avoid the risk that the QVC
offer would not be consummated, Paramount stock-
holders will stampede to tender into the more cer-
tain, even though presently lower-priced, Viacom
deal in the belief that a lower-priced bid in the hand
is preferable to a higher priced one in the bush.

Second, the plaintiffs contend that the board
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failed to observe its fiduciary duties to exercise due
care and make an adequately informed decision, as
delineated in Smith v. Van Gorkom, Del.Supr., 488
A.2d 858 (1985) (“ Van Gorkom ”) and elaborated
in Cede & Co. v. Technicolor, Inc., Del.Supr., 634
A.2d 345 (1993) (“Technicolor ”). Plaintiffs claim
that the Board violated that duty by entering into
(and “locking up”) a control-shifting transaction
without ascertaining by some appropriate form of
“market check,” or otherwise, whether the Viacom
bid represented the highest available value for the
company. Plaintiffs argue that it did not, as evid-
enced by Viacom itself having twice raised its bid.
Moreover, the plaintiffs claim that the board twice
approved the Viacom deal(s) at hastily called meet-
ings without the benefit of significant written ma-
terials, and without the benefit of critical facts that
the management directors knew but failed to dis-
close. That occurred, plaintiffs argue, because the
outside directors failed adequately to supervise
management by not setting ground rules as to price,
structure, future strategies, and other*1262 material
terms in advance of any negotiations. FN34

FN34. The plaintiffs also claim that the
directors breached their duty of loyalty by
approving a lower-priced transaction with
Viacom to which Davis would consent
only because Viacom agreed that he would
become the CEO of the post-merger entity.
That argument is without merit, because
there is no claim or showing that the inde-
pendent Paramount directors had any per-
sonal self-interest in a transaction with Vi-
acom, or that securing Davis' tenure was
their motive for approving the Viacom
transaction. Technicolor, at 363. (“This
Court has never held one director's color-
able interest in a challenged transaction is
sufficient, without more, to deprive a
board of the protection of the business
judgment presumption of loyalty.”)

Third, the plaintiffs contend that the board's ac-
tions in approving the October 24, 1993 Amended

Merger Agreement (including its continuation of
the lockups) and the board's refusal to “lift” the
Rights Plan in connection with QVC's offer, were
defensive measures, reactive to QVC's initial tender
offer, that must satisfy the enhanced level of scru-
tiny mandated by Unocal Corp. v. Mesa Petroleum
Co., Del.Supr., 493 A.2d 946 (1985) (“ Unocal ”).
Unocal requires that the directors demonstrate that
they reasonably perceived QVC's proposal as rep-
resenting a threat to corporate policy and effective-
ness, and that the measures they took in response
were reasonable and proportionate in relation to the
threat. Id. at 955-56. It is claimed that the defend-
ants' actions cannot satisfy that standard, because
both QVC's initial proposal, which exceeded Viac-
om's by $2 billion, and its present proposal, did not
and still do not constitute a material threat to Para-
mount and its stockholders.

Plaintiffs further argue that even if QVC's pro-
posal were deemed a threat, the board's responses
to it were unreasonable and disproportionate. Their
argument runs as follows: The $100 million break-
up fee and 20% lockup stock options are unpreced-
ented both in their size and their preclusive effect.
For the board to agree to these lockups on Septem-
ber 12 was unreasonable, because they were not
needed to induce Viacom to bid, nor were they
reasonably calculated to increase shareholder value.
FN35 Rather, their sole purpose was to deter a po-
tential competing bidder-specifically QVC, which
the defendants knew or had good reason to believe
would soon be bidding for Paramount. Nor was it
reasonable for the board to perpetuate the lockups
in the October Agreements, because the lockups
were not needed for Viacom to increase its bid or to
protect Paramount against any inadequate or coer-
cive competing offer. The Rights Plan afforded suf-
ficient protection in that regard. It was also unreas-
onable for the board to respond to QVC's proposal,
to QVC's subsequent Tender Offer, and to QVC's
attempts to negotiate, by refusing to meet with
QVC while at the same time approving Viacom's
lower-priced coercive two-step acquisition. Finally,
the plaintiffs argue that the board's stated intention
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to “lift” the Rights Plan and other antitakeover
structural defenses for Viacom, but not for QVC, is
disproportionate and, therefore, unreasonable.

FN35. Indeed, plaintiffs contend, the
Agreement gave Viacom an incentive to
make as low an initial bid as possible, by
structuring the lockups to reward Viacom
the difference between its initial $69.14
deal price and the amount of the prevailing
competing bid.

D. The Defendants' Contentions
The defendants dispute the plaintiffs' accusa-

tions by insisting that the Paramount directors acted
diligently and were fully informed throughout.
They contend that the board's decision to endorse
the original Viacom transaction and its later evolu-
tions, and to rebuff the QVC proposals, were disin-
terested, reasoned business judgments made hon-
estly and in good faith. Defendants insist that the
proposed combination with Viacom represents the
fulfillment of a long-standing business strategy,
fully endorsed by Paramount's board, to become
one of the world's leading sources of entertainment,
books, and educational materials, and that the Viac-
om transaction will achieve for Paramount's stock-
holders both immediate short-term value and in-
creased long-term value due to the synergies cre-
ated from a combined world-class publishing and
entertainment colossus. Moreover, the Paramount
board has contractually reserved to itself the right
to terminate the Viacom transaction if the board re-
ceives a proposal that it determines*1263 is better
for the shareholders. That right has not been exer-
cised, it is claimed, because the QVC proposals do
not represent a better transaction.

The defendants advance several reasons why
the Viacom transaction is superior to that currently
being proposed by QVC. Defendants claim that the
Viacom transaction is the end product of a five-year
search for a partner that most suitably fits Para-
mount's long-term business strategy. Based upon
management's own research and the analysis and
advice given by its financial advisors, the board

concluded that the range of arguably suitable mer-
ger candidates was narrow. Of these, Viacom was
selected as the most suitable. Given the businesses
that both Paramount and Viacom would contribute
to a combined enterprise, and the synergistic and
growth opportunities that a Paramount-Viacom
combination would offer, Mr. Davis and Para-
mount's board concluded that that combination was
one “between equals” and “made in heaven.”

The defendants argue that even if the QVC
transaction offers greater immediate value, it will
not afford shareholders the long-term benefits and
value inherent in a combination with Viacom. Sev-
eral reasons are advanced: (i) QVC brings only one
line of business to a merger (a home shopping pro-
gram), few hard assets and no strategic plan; (ii) the
shareholders would be investors in a company con-
sisting mostly of Paramount assets that would not
generate sufficient earnings to sustain the $90 ac-
quisition price; (iii) much of the value of the
“back-end” of QVC's proposed deal is due to the
market's perception of one man-Barry Diller-and of
QVC's prospects of acquiring Paramount; and (iv)
the QVC offer is “illusory” because it is subject to
several conditions that QVC “in its sole discretion”
must be satisfied have been fulfilled. Indeed, de-
fendants say, QVC may not even be committed to
the terms of the proposed “back-end” merger, and
can walk away if it so chooses. Viacom, by way of
contrast, is contractually bound to complete its pro-
posed transaction.

That being the case, the defendants claim that
(a) the board may reject the QVC proposal, despite
its higher present market value, on the basis that the
Viacom transaction affords value not reflected in
the stock market price; (b) the board may protect
that transaction by selectively using the poison pill
and other antitakeover mechanisms, even if the res-
ult is to preclude shareholders from choosing the
QVC proposal, and (iii) the lockup agreements are
lawful because they were granted to induce Viacom
to make an initial bid, are reasonable in their mag-
nitude, and have not deterred any competing bidder.
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Expressed in terms of Delaware case law, the
defendants' position is that this case is governed not
by Van Gorkom, Revlon, or Unocal, but by Para-
mount Communications, Inc. v. Time Inc.,
Del.Supr., 571 A.2d 1140 (1990), aff'g, Paramount
Communications, Inc. v. Time Inc., Del.Ch., C.A.
No. 10866, 10670, 10935, Allen, C., 1989 WL
79880 (July 14, 1989) (“Time ”). FN36 These facts
are not controlled by Van Gorkom, defendants say,
because the directors were at all times fully in-
formed and attentive to their duties. And they are
not controlled by Revlon, because Paramount did
not put itself up for sale,FN37 initiate an active bid-
ding process, *1264 or abandon a long-term busi-
ness strategy by seeking or effecting a reorganiza-
tion or other transaction involving the breakup of
the company. Paramount also argues that a change
of control, without more, is insufficient to trigger
Revlon, because Paramount's shareholders will ex-
perience no liquidation of their interests and will
have a significant continuing interest in the merged
entity.

FN36. In Time, this Court and the Supreme
Court upheld the decision of the board of
the target corporation (Time Incorporated)
to reject and defend against an unsolicited
cash tender offer by a competing bidder
(Paramount), in favor of a pre-existing
combination with the favored bidder
(Warner Communications), even though
the hostile bid was for a cash price higher
than the market value of the cash and stock
in the Time-Warner combination. The dir-
ectors justified their action on the basis
that the pre-existing strategic transaction
with Warner would afford to shareholders
higher long-term value (which was not
then adequately valued by the stock mar-
ket) than the short-term value of the Para-
mount tender offer. This Court, and later
the Supreme Court, determined that in the
circumstances of that case, the board was
not subject to the duties imposed by Re-
vlon, that its actions were reasonable re-

sponses to Paramount's hostile offer (under
Unocal ), and that its determination that
the Warner transaction was in the best in-
terests of the corporation was sustainable
under the business judgment standard of
review.

FN37. In response, plaintiffs contend that
Paramount did put itself up for sale, and
cite the parties' own verbal descriptions of
the transaction in support. For example,
Mr. Davis stated that Paramount was
“being acquired” in a September 13 press
conference, QEx. 22 at 21. He wrote to
shareholders on September 17 that Viacom
“will acquire Paramount,” QEx. 24 at
P190143; Mr. Redstone wrote two memor-
anda to Viacom employees that he was
pleased to announce that Viacom would
acquire Paramount, QEx. 68 at V006893
(memo of September 13), V006898 (memo
of September 29); the two companies is-
sued a joint press release on September 12
stating that Viacom would acquire Para-
mount, QEx. 21 at P30824.

Finally, the defendants urge that Unocal does
not apply because the September 12th agreements
were not defensive responses to QVC, whose pro-
posal did not surface until September 20. For that
reason the lockup agreements must be evaluated
under the business judgment standard of review,
and on that basis must be sustained. Defendants
contend, however, that even if Unocal is applicable
to the October 24 Amended Agreements, the
lockups must be viewed as reasonable and calcu-
lated to further the interests of Paramount's stock-
holders.FN38

FN38. Defendants claim that all of the
board's actions after QVC's unsolicited
tender offer (announced on October 21)
were reasonable because (a) on October 24
the board negotiated a new agreement with
Viacom that significantly increased the
transaction price-one superior to QVC's

Page 22
635 A.2d 1245, 62 USLW 2370, Fed. Sec. L. Rep. P 97,822
(Cite as: 635 A.2d 1245)

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1990054897
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1990054897
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1990054897
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1990054897
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=1989109877
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=1989109877


even from a short-term financial view-
point; (b) in those circumstances the board
was not required to surrender or to force
Viacom to forfeit the termination fee and
stock options, and thereby place at risk the
entire revised (and significantly improved)
transaction; and (c) the board is entitled to
keep the poison pill in place to protect its
shareholders against a competing offer that
in the directors' good faith, disinterested
judgment, was economically inferior,
highly conditional, and coercive.

Lastly, defendants argue that the motions must
be denied, because a denial of relief will not irre-
parably harm QVC, but an injunction would risk
causing greater harm to Paramount's shareholders.
FN39 Both arguments rely on the proposition that
QVC's offer is so conditional and speculative that it
cannot be taken seriously, and that if the Viacom
transaction is preliminarily enjoined, that would
create the risk of shareholders losing the only trans-
action solidly in hand (i.e., with Viacom) and end-
ing up with nothing.

FN39. Viacom also advances the separate
argument that plaintiffs have failed to ad-
duce that it aided or abetted any fiduciary
violation by Paramount directors, and that
in those circumstances, the Court cannot
(or, alternatively, should not) grant relief
that would deprive Viacom of its bar-
gained-for contractual rights.

III. THE FIDUCIARY DUTY IMPLICATED HERE
A. Applicability of Revlon

[1] The parties devote considerable attention in
their briefs to the issue of whether the board's
agreement(s) to combine Paramount with Viacom
triggered duties under Revlon. The question they
present is whether Revlon duties are “triggered”
when a corporate board commits the corporation to
a transaction, however structured, involving a sale
or transfer of control. Our cases do not unambigu-
ously answer that question when posed in that stark,
unembroidered form. Before the Supreme Court's

decision in Time, certain authorities contained lan-
guage that supported the proposition that a change
of corporate control triggers duties under Revlon.
Mills Acquisition Co. v. Macmillan, Inc., 559 A.2d
1261 (1988) (“Macmillan ”); FN40 Barkan v. Ams-
ted Industries, Del.Supr., 567 A.2d 1279 (1989) (“
Barkan ”).FN41

FN40. In Macmillan the Supreme Court
said:

As we held in Revlon, when manage-
ment of a target company determines
that the company is for sale, the board's
responsibilities under the enhanced Un-
ocal standards are significantly altered.
Revlon, 506 A.2d at 182. Although the
board's responsibilities under Unocal are
far different, the enhanced duties of the
directors in responding to a potential
shift in control, recognized in Unocal,
remain unchanged. This principle per-
vades Revlon....

Macmillan, 559 A.2d at 1287 (emphasis
in original).

FN41. In Barkan, the Supreme Court
stated that:

We believe that the general principles
announced in Revlon, in Unocal Corp. v.
Mesa Petroleum Co., Del.Supr., 493
A.2d 946 (1985), and in Moran v.
Household International, Inc., Del.Supr.,
500 A.2d 1346 (1985) govern this case
and every case in which a fundamental
change of corporate control occurs or is
contemplated. However, the basic teach-
ing of these precedents is simply that the
directors must act in accordance with
their fundamental duties of care and loy-
alty.

Barkan, 567 A.2d at 1286 (emphasis ad-
ded) (citations and footnote omitted).
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*1265 However, in its opinion in Time, the Su-
preme Court articulated a different formulation of
the circumstances that trigger duties under Revlon,
describing them as follows:

Under Delaware law there are, generally speak-
ing and without excluding other possibilities, two
circumstances which may implicate Revlon du-
ties. The first, and clearer one, is when a corpora-
tion initiates an active bidding process seeking to
sell itself or to effect a business reorganization
involving a clear breakup of the company. See,
e.g., Mills Acquisition Co. v. Macmillan, Inc.,
Del.Supr., 559 A.2d 1261 (1988). However, Re-
vlon duties may also be triggered where, in re-
sponse to a bidder's offer, a target abandons its
long-term strategy and seeks an alternative trans-
action involving the breakup of the company.

Time, 571 A.2d at 1150 (footnote omitted).

It has been argued, in this case and elsewhere,
that the Supreme Court's reformulation of Revlon-
triggering circumstances in Time has narrowed the
universe of Revlon-triggering events and eliminated
“change of control” from that universe. In In re
Wheelabrator Technologies, Inc. Shareholder Litig-
ation, Del.Ch., C.A. No. 11495, Jacobs, V.C. (Sept.
1, 1992) at 13-16, 1992 WL 212595, this Court
noted the debate on that issue, but found it unneces-
sary to resolve it. The parties invite the Court to re-
visit that question.

Time constraints do not permit an elaboration
of the multitudinous and well-reasoned arguments
advanced by both sides on that issue. Suffice it to
say that the Court has considered those arguments,
and concludes that it is unnecessary and inappropri-
ate to resolve that question on a doctrinal level.
That resolution must await another day. For wheth-
er or not one subscribes to the categorical proposi-
tion that a change in control will in all circum-
stances trigger duties under Revlon, in these peculi-
ar circumstances this change of control transaction
should have that effect.

The critical circumstances are these: the Para-
mount board has committed the company to a trans-
action that will shift majority voting control from
Paramount's public shareholders to Mr. Redstone.
The defendants concede that this sale of control en-
titles those shareholders to a control premium; in-
deed, they emphasize that the Viacom transaction
affords such a premium. But QVC has now entered
the fray and has offered Paramount's shareholders
an opportunity to sell control to it for what (as mat-
ters presently stand) appears to be higher immediate
value, i.e., a larger premium. The Paramount board
is not permitting the shareholders to choose
between these two alternatives. Rather, by its se-
lective deployment of the poison pill and other anti-
takeover structural devices to favor Viacom and
disfavor QVC, the Paramount board would effect-
ively force shareholders to tender into the lower-
priced Viacom transaction.

Under what fiduciary principle may the board
do that? The defendants say that their conduct is
explicitly permitted under Time, because the Viac-
om transaction will carry out a preexisting strategy,
will afford higher long-term value to shareholders,
and will be in the corporation's best long-run in-
terests. Under those circumstances, the directors ar-
gue, they have no duty to abandon a deliberately
conceived corporate plan in favor of a short-term
shareholder profit. Rather, they do have a fiduciary
duty to manage the corporation in the proper exer-
cise of their business judgment, and that obligation
is what justifies their chosen course of action. See
Time, 571 A.2d at 1154. More specifically, defend-
ants argue, Time holds that they are not subject to
Revlon duties, and if this Court were to hold other-
wise, that would discourage Delaware corporations
from entering into valuable strategic combinations
such as the one at issue here.

I cannot agree. Time did not involve the cir-
cumstances presented here. Those circumstances
implicate the fiduciary and fairness concerns that
underlie and inform Revlon, Unocal, and Macmil-
lan.
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*1266 [2] From the standpoint of an equity in-
vestor, few events in the life of a corporation are as
significant as a change in corporate control. All
parties agree that when that occurs, the owners of
control are entitled to a control premium and, nor-
mally, to the highest premium their controlling in-
terest will command in the marketplace. The attain-
ment of such a premium is not problematic where
control rests in the hands of one stockholder or a
cohesive stockholder group, for in those cases the
most advantageous premium will be negotiated and
bargained for by the controlling shareholders them-
selves. Even where (as here) control rests in the
hands of a “fluid aggregation of unaffiliated share-
holders representing a voting majority,” Time, 571
A.2d at 1150, the market mechanism should
achieve the same result, at least where the transac-
tion is structured so as to allow the shareholders to
choose for themselves (e.g., a tender offer or mer-
ger).

But here the directors are using their powers to
prevent the shareholders from making that econom-
ic choice. They seek to justify that conduct on the
grounds that the Viacom transaction is the better
transaction for the shareholders, even though it may
not be as valuable in the short term, and that given
the complex character of the transaction considera-
tion offered in each, the directors are in the best po-
sition to make that determination. The plaintiffs re-
spond that the directors may not under any circum-
stances exercise their power so as to preclude
shareholder choice.

But I need not address the plaintiffs' proposi-
tion here. For if it may be assumed that directors
may, in certain instances, exercise a power to
choose what premium the shareholders will receive
in a change of control transaction, then those direct-
ors, as fiduciaries, must be deemed to have as-
sumed the duty that accompanies the power. In col-
loquial terms, that duty is to do for the shareholders
what the shareholders would otherwise do for them-
selves-to seek the best premium-conferring transac-
tion that is available in the circumstances. Fairness

requires no less. See Barkan, 567 A.2d at 1287
(“the best possible transaction for shareholders”);
In re Fort Howard Corporation Shareholders Lit-
ig., Del.Ch., C.A. No. 9991, Allen, C., (Aug. 8,
1991) at 1-2, 1988 WL 83147 (directors must
“search, in good faith and advisedly, for the best
available alternative”); Roberts v. General Instru-
ment Corp., Del.Ch., C.A. No. 11639, Allen, C.
(Aug. 13, 1990) slip. op. at 18, 1990 WL 118356
(the “best available alternative for the corporation
and its shareholders”).

[3] What is at risk here is the adequacy of the
protection of the property interest of shareholders
who are involuntarily being made dependent upon
the directors to protect that interest. In such circum-
stances fairness and our law require that the direct-
ors' conduct be made subject to the enhanced judi-
cial scrutiny mandated by our Supreme Court in
cases such as Unocal, Revlon, Macmillan, and Gil-
bert v. El Paso Co., Del.Supr., 575 A.2d 1131
(1990). Those authorities require, in transactions in-
volving a change of corporate control, that the dir-
ectors must satisfy the Court of the reasonableness
of their actions before those actions will merit the
protection of the business judgment rule.

This reasoning impels me to conclude that the
fiduciary and fairness concerns that underlie Revlon
and its progeny exist in this case as well. For that
reason, the Time decision does not control these
facts. In Time there was no change of control. Here
there is.

The defendants insist that that distinction is un-
important, because Revlon has been applied in
cases, such as Macmillan (and even Revlon itself),
involving “cashout” transactions where the share-
holders were being eliminated from the enterprise.
Here, the defendants argue, the shareholders will
have a continuing equity interest in the combined
Paramount-Viacom entity.

To this argument there are two answers. The
first is that Revlon has been applied in stock, as
well as in all-cash, transactions. See Barkan, supra;
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Macmillan, 559 A.2d at 1285 (referring to the re-
structuring enjoined in Robert M. Bass Group, Inc.
v. Evans, Del.Ch., 552 A.2d 1227 (1988)). The
second is that the shareholders' continuing equity
interest is far from secure, because once the Viac-
om transaction is complete Mr. Redstone will have
absolute control of the merged entity*1267 and will
have the power to use his control at any time to
eliminate the shareholders' interest by a “cash out”
merger. In this case the board did not obtain, or
even bargain for, structural protections that would
ensure the continuity of Paramount's current share-
holders (or their successors) in any merged enter-
prise.FN42 Absent such protection, these share-
holders can have no assurance that they will receive
the long-run benefits claimed to justify the board's
decision to prefer Viacom over QVC. This is the
only opportunity that Paramount's shareholders will
ever have to receive the highest available premium-
conferring transaction. For this reason as well, fair-
ness requires that the shareholders be afforded the
fiduciary protections mandated by Revlon and Un-
ocal.

FN42. For example, there is no provision
requiring approval of a cash-out merger by
a majority of the minority stockholders
and/or the approval by a special committee
of directors. See, e.g., In re TWA Share-
holders Litigation, Del.Ch., C.A. No.
9844, Allen, C. (Oct. 21, 1988); Citron v.
E.I. Du Pont de Nemours & Co., Del.Ch.,
584 A.2d 490 (1990).

The “bottom line” of this analysis is that from
and after September 12 the directors of Paramount
have been subject to the duties prescribed by Re-
vlon. But that conclusion only raises the next issue,
which is: what, precisely, were those duties in this
case? To that question I now turn.

B. What Revlon Duties Entail In This Case
The Court suspects that what underlies the

heated disputations over whether Revlon applies is
the concern that its application will force firms such
as Paramount to be placed on the auction block, and

limit the ability of directors to carry out their
charge of deciding what is in the corporation's best
long-term interests. More broadly, the defendants
are concerned-and pointedly argue-that if Revlon is
found applicable, it will discourage directors from
steering their corporations into beneficial strategic
combinations essential to compete in an increas-
ingly global economy. In this Court's view, those
concerns are overstated. Delaware corporations
should be and are free to enter into strategic com-
binations. If Revlon in any way restricts that free-
dom, it is only to the extent necessary to assure that
the fundamental interests of the corporation's equity
investors are protected.

Revlon and Unocal do not represent any depar-
ture from bedrock fiduciary principles. They are
simply particularizations of those principles in the
important context of a change of corporate control.
As our Supreme Court stated in Barkan, “the rule in
Revlon ... did not produce a seismic shift in the law
governing changes of corporate control,” because
Revlon is “derived from fundamental principles of
corporate law and flows directly from precedents
such as Unocal. ” Barkan, 567 A.2d at 1286, n. 2.
The basic teaching of Revlon and Unocal “is simply
that the directors must act in accordance with their
fundamental duties of care and loyalty.” Id. at
1286.

Both Revlon and the fundamental duty of due
care require that the directors establish that their
decision was adequately informed,FN43 i.e., that
they acted on information that

FN43. As observed in Technicolor:

... [T]he due care theory and the Revlon
theory do not present two separate legal
theories justifying shareholder liabil-
ity.... [B]oth theories reduce to a claim
that the directors were inadequately in-
formed (of alternatives, or of the con-
sequences of executing a merger and re-
lated agreements).
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Technicolor, at 370, n. 37 (quoting Cin-
erama, Inc. v. Technicolor, Inc., Del.Ch.,
C.A. No. 8358, Allen, C. (June 21, 1991
revised, June 24, 1991), at 39, 1991 WL
111134).

affords a disinterested and well motivated direct-
or a basis reasonably to conclude that if the trans-
action[ ] contemplated by the merger agreement
close [s], they will probably represent the best
available alternative for the corporation and its
shareholders.
Roberts, slip. op. at 18. “The need for adequate
information is central to the enlightened evalu-
ation of a transaction that a board must make.”
Barkan, 567 A.2d at 1287 (emphasis added).
There is no single method or blueprint that a
board must employ to acquire such information.
Id. What must be done depends upon the circum-
stances.

*1268 Thus, an auction is one way of obtaining
information, as is a canvass of the market, but
neither is categorically required by the Revlon doc-
trine. Directors may approve a transaction without
employing either method, so long as they are able
to demonstrate, in a setting involving enhanced ju-
dicial scrutiny, that they possessed a body of reli-
able evidence upon which they predicated their de-
cision. Barkan, 567 A.2d at 1287. Our Supreme
Court has stated:

When multiple bidders are competing for control,
this concern for fairness forbids directors from
using defensive mechanisms to thwart an auction
or to favor one bidder over another. Id. When the
board is considering a single offer and has no re-
liable grounds upon which to judge its adequacy,
this concern for fairness demands a canvas of the
market to determine if higher bids may be eli-
cited. In re Fort Howard Corp. Shareholders Lit-
ig., Del.Ch., C.A. No. 991, 1988 WL 83147
(Aug. 8, 1988). When, however, the directors
possess a body of reliable evidence with which to
evaluate the fairness of a transaction, they may
approve that transaction without conducting an

active survey of the market. As the Chancellor re-
cognized, the circumstances in which this passive
approach is acceptable are limited.

Id. at 1286-87 (emphasis added).

Although “enhanced scrutiny” must be satisfied
before business judgment rule presumptions will
apply, that does not displace the use of business
judgment in the board room. A determination of
which of two transactions is the better one for the
shareholders requires the directors to exercise busi-
ness judgment based on adequate information. Or-
dinarily, as between two competing all cash offers,
the board will be required to choose the higher one,
but even that is not always the case if the higher of-
fer is subject to uncertainties that create a signific-
ant risk of nonconsummation. And where, as here,
the competing transactions involve stock as part of
the consideration, the valuation of that component
requires business judgment as well. In making a
judgment that one transaction is superior to another,
the directors may take long-term strategic consider-
ations into account. But what is critical is that the
board be able to demonstrate that its business judg-
ment was reasonable and adequately informed, con-
sistent with the enhanced judicial scrutiny applied
here. It is in this sense that the directors' duties un-
der Revlon and their fundamental due care obliga-
tion to adequately inform themselves converge.
FN44

FN44. In an enhanced scrutiny context,
however, the directors are not cloaked with
the normally applicable presumption that
they acted with appropriate due care. The
enhanced scrutiny required by Revlon im-
poses upon the directors the burden of
showing the reasonableness of their con-
duct.

In this case the directors determined not to con-
duct an auction or premerger agreement market
canvass to elicit higher bids. Their view that the Vi-
acom transaction is the superior one rests upon the
information furnished by management and the
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board's financial advisors. The defendants claim
that that information is a sufficient reasonable fac-
tual basis to support that judgment. The plaintiffs
claim that it is not, that the board's decision to
prefer Viacom is not fully informed, and, hence, is
unreasonable. This dispute brings us to the next
question, which is: was the board's decision not to
consider QVC's offer at its November 15 meeting
fully informed?

C. Whether the Board Discharged Its Duty To Be
Fully Informed

In assessing whether the directors were prop-
erly informed, the Court must take into account the
reasonableness of the steps taken by the board to
inform itself. In that regard, two preliminary per-
spectives are essential.

First, since at least September 9, the mindset of
the board has been patently unreceptive to gather-
ing information by way of exploring or even dis-
cussing any alternative transaction. That predisposi-
tion is reflected in the board's approval of a lockup
stock option of unprecedented magnitude (See Part
IV, infra ), and of the “no shop” provision in the
Merger Agreement that management (and the
board) have chosen to interpret as forbidding them
from even holding discussions with QVC to obtain
information about *1269 its competitive bid. Ironic-
ally, however, the reasons for that partiality are not
venal but laudatory. The independent directors have
no demonstrated self-interest in the Viacom trans-
action, or in perpetuating Mr. Davis or themselves
in office. What drives their conduct is a fervently
and honestly-held view that the Viacom deal is the
only valuable transaction that will serve the best in-
terests of Paramount and its shareholders. I do not
fault that belief. However, as this case shows, it is
difficult for anyone adhering to that view to explore
the merits of a competing transaction with any vig-
or.

Second, I find no basis to criticize the suffi-
ciency of the board's information or processes up to
November 12, when QVC raised its offer to $90 on
the “front end.” To be sure, QVC's initial proposal

was higher than the value of the original September
12 deal with Viacom. However, Viacom's increased
offer was at first essentially identical to QVC's (on
a present-value basis) and then later became higher
by $5 per share (again, on the “front end”).
Moreover, the board had the benefit of a Lazard
analysis that supported the directors' conclusion
that the revised Viacom deal was more valuable to
shareholders. Thus, if there were any arguable de-
fects in the board's information-gathering process,
they were immaterial, because after October 24 the
board was in a position quite credibly to justify its
deal with Viacom on the basis of immediate value
alone. That changed, however, beginning on
November 12. The record now shows that QVC's
offer is superior in terms of immediate value.

The directors argue, however, that QVC's su-
perior short-term values do not matter, because on
November 15 the board made an informed business
judgment that the Viacom offer is still the superior
transaction, for two reasons: (i) the Viacom transac-
tion offers greater long-term value because of the
synergistic, strategic benefits that a Paramount-Viac-
om transaction will afford; and (ii) the QVC offer is
so highly conditional and speculative that it must be
disregarded as not being a “real” alternative.

Thus, the question finally becomes whether the
directors have demonstrated that they were suffi-
ciently informed to have a reasoned basis for that
conclusion. I find, for the following reasons, that
they have not.

The defendants make much of the “conditions”
to QVC's tender offer and of that offer's supposedly
illusory nature. The board is, of course, entitled to
take such conditions into account in evaluating the
QVC bid. But, the board's position might be more
persuasive had management or the board first
chosen to discuss those conditions with QVC, to as-
certain which of them would likely be fulfilled or
waived, before concluding a priori that the condi-
tions were fatal and dismissing them out of hand. It
is commonplace for tender offers to have conditions
of some kind. That, however, does not render them
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“illusory”. If the mere existence of conditions per-
mitted a board to ignore a higher competing bid for
control on that basis alone, Revlon and Unocal
would have little meaning. In this case, discussions
with QVC would have revealed (for example) that
QVC's financing commitments would soon be in
hand. Here the board did not even ask QVC on
November 15 (as it had in September) to produce
evidence of its financing. A discussion with QVC
would also have revealed that QVC had received
(or would imminently receive) Hart-Scott-Rodino
antitrust clearance. But meeting with QVC was the
last thing management wanted to do, and by skillful
advocacy, management persuaded the board that no
exploration was required.

Those are not the actions of a board motivated
to inform itself of all available material informa-
tion. On this record I am constrained to conclude
that the “conditionality” of QVC's offer was more a
pretext than a problem, which management (and the
board) have chosen to hide behind in order to avoid
obtaining information that might induce them to
take a second look.

The defendants' second rationale for insisting
upon the Viacom transaction without affording an
opportunity for shareholder choice is that it offers
greater value to shareholders in the long-term than
the present value of QVC's competing offer. I am
convinced that the directors sincerely believe this to
be the case, and perhaps it is. But in this particular
setting, instincts and sincere beliefs are not enough.
At stake here is a $1.3 billion difference*1270
between two competing proposals-value that would
otherwise flow to Paramount's shareholders. The
directors claim that they are justified in preventing
the shareholders from receiving that value, because
the future incremental value of the Viacom combin-
ation will exceed that $1.3 billion. But the directors
have not come forward with any quantitative valu-
ation data to support that judgment. Even in Time,
where there was no change in control and thus no
heightened duty, the directors had been furnished a
valuation performed by investment bankers show-

ing that the value of Time in a sale was within a
range, the upper portion of which exceeded the
amount of Paramount's offer. Paramount Commu-
nications, Inc. v. Time, Inc., Del.Ch., C.A. No.
10866, 10670, 10935, Allen, C. (July 14, 1989),
slip. op., supra at 30-31, 1989 WL 79880. No such
valuation or other valuation quantitatively support-
ing the board's economic judgment was made here.
FN45

FN45. It appears that some directors relied
upon the Booz-Allen report in reaching the
conclusion that the Viacom transaction
offered greater synergies than a QVC
transaction. I find, however, that this re-
port was not a sufficiently reliable basis
for such a conclusion, as it represented
only a management consultant's “first cut”
at evaluating the two transactions, and,
more significantly, because no nonpublic
information about QVC was made avail-
able to Booz-Allen.

The defendants argue that such quantitative
valuations should not be required, and that corpor-
ate boards should be permitted to make judgments
as to long-term strategic value based on their busi-
ness instinct and experience. In other circumstances
that may be sufficient. Undoubtedly, instinct and
experience play a role in these decisions, and dir-
ectors must bring both to bear on vital decisions of
this kind. But the qualitative concept of long-term
“strategic value” upon which the board's decision
rests is not infinitely elastic from a valuation stand-
point. Were the spread between the QVC and Viac-
om offer $5 billion or even $10 billion, could in-
stinct alone justify a refusal to consider the QVC
transaction? In this case at least, the enhanced duty
of the directors obligated them to have more in-
formation. Having chosen not to obtain such in-
formation by conducting an auction or a market
check, and having determined not to meet with
QVC to ascertain what its best and highest offer
might be, the board put itself in a position where it
had a heightened duty to obtain reliable information
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from other sources. That information was not ob-
tained.

* * *

For these reasons I conclude that the Para-
mount defendants failed to discharge their duty un-
der Revlon. Consequently, the board cannot be per-
mitted to render its “poison pill” Rights Plan and
other structural antitakeover mechanisms inapplic-
able to the present Viacom transaction, so as to per-
mit that transaction to close and thereby preclude
the shareholders having the opportunity to consider
the QVC offer. See AC Acquisitions Corp. v. An-
derson, Clayton & Co., Del.Ch., 519 A.2d 103, 116
(1986).

IV. THE LOCKUPS
What remains to be decided is the validity of

the lockups. Under Delaware law, lockup agree-
ments are not per se illegal. Revlon, 506 A.2d at
183. Our law permits lockups if they “confer a sub-
stantial benefit upon the stockholders,” as in the
case of a lockup that is “necessary to draw in any of
the bidders into the contest,” and if they are ap-
proved by a fully informed board decision. Macmil-
lan, 559 A.2d at 1284, 1286 (1988). Lockups,
however, which foreclose further bidding operate to
the detriment of shareholders. Revlon, 506 A.2d at
183. This Court has recognized that even lockups
that effectively tilt the playing field in favor of the
holder of those rights may still be in the best in-
terest of shareholders. In re J.P. Stevens & Co., Inc.
Shareholders Litigation, Del.Ch., 542 A.2d 770,
782 (1988). Thus, lockups thus may either encour-
age or deter further bidding, depending upon the
circumstances.

Applying these principles, I evaluate separately
the termination fee and the stock option lockup at
issue here.

A. The Termination Fee
Termination fee agreements will be struck

down if they are the product of disloyal action or a
grossly negligent process on the part of the board of

directors. *1271J.P. Stevens, 542 A.2d at 783. In
this case, Paramount agreed to pay to Viacom the
$100 million termination fee if the merger agree-
ment with Viacom were terminated due to a com-
peting transaction or if Paramount shareholders
failed to approve the Viacom transaction. I perceive
no basis to conclude that in agreeing to this fee, the
Paramount board breached any duty, including its
duty to seek to achieve the best available transac-
tion for the shareholders.

Paramount's agreement to pay Viacom a $100
million termination fee was the product of arms-
length bargaining, as evidenced by Viacom redu-
cing its fee demand from $150 million to $100 mil-
lion and by Paramount's rejection of Viacom's sep-
arate demand for payment of its expenses. See
supra at 1251. Although the absolute dollar amount
of the fee is quite large, it represents only 1.2% of
the value of the Original Merger Agreement and a
smaller percentage of the value of the present Viac-
om deal. Levitt Aff., ¶ 5. This fee reasonably re-
flects the actual expenses Viacom estimated it
would incur in making and defending its bid. See
Roberts, slip. op. at 21 (noting a limited (2%)
breakup fee). Corroborating the reasonableness of
this amount is the fact that QVC itself projected
(pro forma) $100 million of transaction costs to ac-
quire Paramount. PEx. 52 at 4. I therefore conclude
that the granting of the termination fee by the Para-
mount board was a reasonable action, since its pur-
pose and effect would be to compensate Viacom for
its efforts in pursuing a combination with Para-
mount. Stated differently, the $100 million amount
represents a fair liquidated amount to cover Viac-
om's expenses should the Paramount-Viacom mer-
ger not be consummated. Because that fee was val-
id from the inception of this transaction, its pay-
ment (should Viacom become contractually entitled
to it) will not be enjoined.

B. The Stock Option
The stock option, however, is problematic. Al-

though the record indicates that Viacom insisted
upon a stock option as a condition to the Original
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Merger Agreement, it also establishes that Para-
mount's purpose in granting the option was to
“lockup” the deal and make the “deal ... look
strong.” QEx. 61 at L6625; Silberman Dep. 108
(director admitting that the stock option “was a
question of protecting the deal”). I am persuaded
that Paramount had two purposes in granting the
stock option: the proper purpose of inducing Viac-
om to bid, and the improper purpose of “locking
up” the deal for their favored suitor and to deter
other potential bidders. I further conclude that the
stock option does, in fact, have such a preclusive
effect. In addition, I conclude that the directors
were not adequately informed as to whether the
stock option would promote the shareholders' in-
terest in obtaining the best available transaction.

1. The Board's Intent
Although there is precedent for the grant of a

stock option for 19.9% of the company,FN46 this
particular option is unprecedented in its absolute
dollar amount and other features. Specifically, the
dollar amount of the option value was not “capped”
and the option may be exercised and paid for with a
subordinated note. With no upper dollar limit on the
value of the stock option, that option would fore-
seeably operate to reward Viacom for making a low
initial bid, because its value was tied to the original
September 12 Viacom deal price of $69.14. If a
bidding contest developed, the costs to a competing
bidder foreseeably could (and did) rise to strato-
spheric heights. If the option or buyout alternative
were exercised, the cost to Paramount shareholders,
at present bidding levels, would be $500 million.

FN46. See Hecco Ventures v. Sea-Land
Corp., Del.Ch., C.A. No. 8486, Jacobs,
V.C., 1986 WL 5840 (May 19, 1986)
(stock option for approximately 21.7% of
target's stock); In re Vitalink Communica-
tions Corp. Shareholders Litig., Del.Ch.,
C.A. No. 12085, Chandler, V.C. (May 16,
1990) (stock option for 19.9% of target's
stock, but settlement “capped” its value at
$1 per share).

Making it even more costly for a successful
bidder is the feature that permits Viacom to pay for
the option shares with a note rather than cash. See
supra note 9; Greenhill Dep. 172 (noting that he
had never seen a feature like this in his investment
banking experience). As earlier noted, Viacom may
exercise the option by paying only the “par value”
*1272 portion of the exercise price ($23,699,000 or
$1 per share) with cash. The remainder of the op-
tion price-over $1.6 billion-may be paid in senior
subordinated notes of its subsidiary, Viacom Inter-
national, Inc., which would mature in seven years.
Defendants claim that the notes would be “money
good” (equivalent to cash) because their interest
rate would be set at a level intended to enable the
notes to trade at par value. But, the notes cannot be
converted into cash unless they are first registered.
The Stock Option Agreement provides that while
Paramount can request that the notes be registered,
Viacom has no unconditional obligation to register
them if to do so would affect the market for Viac-
om's other debt securities. Thus, it is not certain
that the notes would be marketable, or even if mar-
ketable, would trade at par value. The notes could,
therefore, detrimentally affect the capital structure
of Paramount. An acquiror other than Viacom
would be left owning a company diluted of 20% of
its equity, and which held notes unlikely to be con-
vertible into cash. That unique feature, in conjunc-
tion with the unlimited potential dollar size of the
stock option if exercised, persuades me that both
the intent and the effect of this option was to deter
competitive bids.

2. Was the Board Well Informed?
Even if the board did not intend to deter bid-

ding, it had no informed basis upon which to grant
an option with these draconian features, particularly
in light of the fact that Viacom was committed to a
merger with Paramount. FN47 Under the enhanced
duty applicable to a sale of control, the board of
directors could not erect obstacles to the sharehold-
ers receiving the best transaction reasonably avail-
able to them. The stock option was inconsistent
with that duty. To repeat, its value to Viacom is tied
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to the original “deal price” ($69.14) and is un-
capped, yet at the time the option was granted, the
board had no basis upon which to judge whether
$69.14 was the best consideration reasonably avail-
able, other than Lazard's opinion that that price was
fair.FN48 No market check had been conducted to
determine whether this was the highest price avail-
able, and indeed, as Viacom's own increased bids
have shown, clearly it was not. Moreover, it was
foreseeable that pegging the exercise price to the
original deal price ($69.14) could reduce Viacom's
incentive to increase its offer in the face of a higher
competing bid. That is because Viacom could profit
significantly by allowing a competitive bidder to
make the highest bid and then exercising its option.
For these reasons, I find that the board could not
have reasonably concluded that the stock option
was calculated to ensure that the shareholders
would obtain the best transaction available.

FN47. For example, Mr. Redstone had
publicly stated that Viacom was attempting
to get Mr. Davis “to the altar” for the last
four years. QEx. 22 at 7.

FN48. This fact distinguishes this case
from those prior cases cited to the Court
where Delaware courts have upheld the
granting of stock options of similar size.
Cf. Yanow v. Scientific Leasing, Del.Ch.,
C.A. Nos 9536, 9561, Jacobs, V.C., 1988
WL 8772 (Feb. 5, 1988, revised Feb. 8,
1988) (16.6% option granted after extens-
ive market search produced only one bid-
der); Hecco Ventures, supra, n. 47 (stock
option granted to higher bidder at the end
of a bidding contest).

Because the Paramount board granted the stock
option in violation of its fiduciary duty, the exercise
of the stock option (or its alternative buy-out provi-
sion) must be enjoined.FN49

FN49. The Court has considered Viacom's
interest in this transaction. The Court is
mindful that in considering the request for

a preliminary injunction “it must be alert to
the legitimate interests of the public or in-
nocent third parties whose ... legitimate in-
terests might be affected by the issuance of
the remedy.” In re RJR Nabisco, Inc.
Shareholders Litigation, Del.Ch., Con-
sol.C.A. No. 9991, Allen, C., Mem.Op. at
31, 1989 WL 7036 (Jan. 31, 1989). Where,
as here, a third party's (Viacom's) contrac-
tual rights are derived from a corporate dir-
ectors' breach of a fiduciary duty, the need
to protect the interest of stockholders out-
weighs any injury to Viacom, even though
it has not been shown that Viacom com-
mitted any wrongdoing. See MacAndrews
& Forbes Holdings, Inc. v. Revlon, Inc.,
Del.Ch., 501 A.2d 1239, 1251 (1985) aff'd,
Del.Supr., 506 A.2d at 185 (enjoining ex-
ercise of lockup option and termination fee
provisions of merger agreement); In re
Holly Farms Corp. Shareholders Litiga-
tion, Del.Ch., C.A. No. 10350, Hartnett,
V.C., 1988 WL 143010 (Dec. 30, 1988)
(same).

*1273 V. CONCLUSION
With the exception of the termination fee, I

conclude that the plaintiffs have established prob-
able success on the merits of their claims, and the
likelihood of irreparable harm that is not out-
weighed by any countervailing equity favoring the
defendants.FN50

FN50. Since the opportunity for sharehold-
ers to receive a superior control premium
would be irrevocably lost if injunctive re-
lief were not granted, that alone would be
sufficient to constitute irreparable harm. In
any event, Revlon itself is ample authority
on the irreparable harm question. Revlon,
506 A.2d at 185.

Accordingly, the plaintiffs' motion for a pre-
liminary injunction is granted. Counsel shall submit
an appropriate form of order consistent with the rul-
ings in this Opinion.
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