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The issue of gender diversity in the corporate boardroom has risen to new prominence in the wake of recent efforts to
impose quotas for women directors for companies in the European Union. The EU's recent initiative has provoked
controversy not only as to the optimal gender balance of boardrooms but also as to whether a quota system is a fair or
effective way to achieve the underlying objective of women's full and equal participation in corporate affairs. In the
United States, the relative dearth of women directors on public company boards, and the potential effect on company
performance of increased gender diversity, has been a topic of interest in the corporate governance sphere for many
years.

The meaningful participation of women at all levels of the corporate hierarchy is an important goal. From a practical
perspective, however, we believe that aspects of the European experience demonstrate the downsides of using a quota
system to obligate this result. Individual public companies, and the U.S. corporate culture generally, would, in our view,
be best served by corporate boards' taking a dedicated, thoughtful and individualized approach to the nomination,
election and full integration of women directors. This approach seems likely to yield the most successful substantive
result in the short and long term, producing benefits both for corporate performance and the common weal.

EU Quota Initiative

The most recent effort to increase the number of women directors in Europe has been spearheaded by Viviane Reding,
the European Union Justice Commissioner and Vice-President of the European Commission. Reding strongly
supported a law imposing sanctions on companies that do not have boards composed of at least 40 percent women.
The proposed law reportedly would have required Europe's listed companies to meet the quota by 2020; companies
with more than 250 employees or 50 million euros in revenue that did not comply would have faced administrative fines
or be barred from state aid and contracts.’

However, the proposal appears to have generated fatal resistance from EU member states. On Sept. 14, officials of
nine countries—including the United Kingdom, which led the effort—signed a letter addressed to Reding and Jose
Manuel Barroso, President of the European Commission, indicating their strong opposition to any European-level
adoption of binding provisions regarding the number of women on company boards.? The signatories have sufficient
power to block the proposal under the voting process of the European Union, and other countries, including Sweden
and Germany, have also indicated their opposition to such a law.’

The opposition letter affirmed the signatories' support for women in executive positions and as public company
directors, stating that



[tihe myriad barriers women encounter throughout their career are unacceptable from a gender equality point of view
[and]...are among the factors preventing the optimal use of the skilled workforce potential.4

The signatories noted that "[m]any of us are considering or have implemented various and differing national
measures...to facilitate raising the proportion of women in boardrooms," but contended that "[t]hese efforts must be
granted more time in order to establish whether they can achieve fair female participation in economic decision-making

on Europe's company boards."® Therefore, the signatories concluded:

[Alny targeted measures in this area should be devised and implemented at [the] national level. Therefore, we do not
support the adoption of legally binding provisions for women on company boards at the European level.®

The proposed law is due to be published in draft form next month. A European diplomat reportedly said that many of
the countries opposing the proposed law do not necessarily want to scuttle it completely but do want to ensure that

national governments retain influence or control over enforcement of quotas.” In any event, the proposed legislation
has a long road before it would be approved and have the effect of law: All 27 EU commissioners must agree on the
proposed law before a draft is published, and the law then must be approved by national governments as well as the

European Parliament.®
Impact of Quota Legislation

Several European countries have implemented quotas at the national level for women directors on public company

boards, including Norway, France, Italy, Spain, and the Netherlands.® In 2003, Norway passed a law requiring that at
least 40 percent of public company board seats be allocated to women. Covered companies were given five years to
comply with the law, and the proportion of women directors rose from nine percent at the time of implementation to the
current average of just over 40 percent.

It is important to separate the effect of quota legislation from the effect of gender diversity on company boards. While
the latter has been shown to be beneficial to corporate performance, there are indications that the former is a
suboptimal way to achieve those benefits. A study of the aftermath of the Norwegian law showed that not only did the
quota requirement cause a significant drop in stock price at the announcement of the law, but the quota then "led to
younger and less experienced boards, increases in leverage and acquisitions, and deterioration in operating
performance."'® This may be due in part to the fact that the quota requirement contained a relatively short timeframe in
which Norwegian companies had to find and elect female directors, resulting in a drop in the average quality of board
members.

Effect of Women Directors

By contrast to the results of the Norway study, a 2012 worldwide study of the nearly 2,400 companies in the MSCI

ACwI" by the Credit Suisse Research Institute showed that from December 2005 to December 2011, large-cap
companies with women directors outperformed peers with no women directors by 26 percent and small- to mid-cap

companies with women on the board outperformed their peers with all-male boards by 17 percent in that period.'?

The study also found that companies with one or more female board members experienced higher returns on equity,

lower leverage, better growth, and higher price/book value muItipIes.13 Some directors have opined that the significant
increase in participation by women "professionalized" boards by contributing to a more pleasant, formal atmosphere at
meetings, and some commentators view the policy as having "paved the way for women to influence corporate decision

making."14

While other studies have reached mixed conclusions regarding the role of women in the boardroom,® there are many
possible reasons why the full participation of women on company boards could contribute to stronger performance. The
Credit Suisse report identifies seven of these, described in detail in the report itself."

First, the appointment of women directors may be an indication that a company is already fundamentally sound and
looking to improve from a position of strength.

Second, there is evidence that greater diversity on a team can enhance the performance of both the majority and
minority groups, improving average outcomes overall.

Third, gender diversity can improve the overall level of leadership skills, as studies have shown that women excel in
defining responsibilities clearly and mentoring and coaching employees.

Fourth, deliberately expanding director candidate searches to include women provides access to a significantly wider
pool of available talent.



Fifth, a gender-mixed board may have a better understanding of the consumer preferences of households, particularly
in sectors where women make many of the spending decisions.

Sixth, academic research has demonstrated that having women on a corporate board improves performance on
corporate and social governance metrics for companies with weak governance.

Seventh, women have been shown to be generally more risk-averse than men, which may explain in part why
companies with women directors in the Credit Suisse study were less leveraged on average than their peers; the study
notes further that "lower relative debt levels have been a useful determinant of equity market outperformance over the
last four years.""”

Strikingly, the Credit Suisse study showed that almost all of the share price outperformance of companies with women
directors came after 2008, during the financial crisis period and its aftermath.’® These companies exhibited less
volatility in a falling market and delivered higher returns during this period, suggesting that women directors contribute
to a stronger defensive profile, including better risk management and downside control." One recent study of Israeli
companies concluded that boards with three or more women directors were roughly twice as likely to request further
information and to take an initiative, leading to higher return on equity and net profit margins compared to peer
companies.20 Moreover, both men and women directors were more active when at least three women directors were in
board meetings, and women were more likely than their male counterparts to take actions on supervisory issues.?!

In addition to enhanced corporate performance, there are other reasons to favor the full participation of women in
boardrooms: the values of societal fairness, gender equality, and corporate meritocracy, for example, or the desire to
create a positive culture of valuing the contributions of each individual. While quotas provide a relatively quick fix to the
problem of gender imbalance in the boardroom—and some politicians and commentators have expressed frustration
with the rate of voluntary action absent legal requirements22—they do so in an artificial manner that could create
resentment and board dysfunction. Moreover, forcing quotas of women directors prioritizes gender diversity over all
else, potentially at the expense not only of director quality but also of other types of diversity that may be valuable to
corporate performance.

Business Community View

The European business community, while expressing support for increasing the number of women directors, generally
opposes European-level quotas as means of doing so. BusinessEurope, the largest organization of employers in the
European Union,?® issued a position paper this past May outlining views similar to those expressed in the UK-led
opposition letter described above.?* The paper supports a voluntary approach to increasing diversity, both in terms of
gender and in terms of talent, skills and experience. BusinessEurope opposes mandatory European-level initiatives
and, in particular, one-size-fits-all quotas "which disregard the highly diverse conditions in different sectors/companies
and do not take into account the way corporate boards function and are renewed."?®

It appears that companies are willing to take voluntary measures to increase the number of women directors on their
boards. They are aided in their efforts by organizations such as the Professional Boards Forum, which helps chairmen
in Norway and the United Kingdom find qualified women to fill independent director positions,26 and the 30 Percent
Club, a group of chairmen of U.K. companies who are working toward a goal of 30 percent female representation on
U.K. boards.?” The 30 Percent Club's mission statement highlights the view that meaningful participation by women
cannot be mandated by top-down quotas but instead must be the result of concerted, long-term efforts to encourage
women to succeed in corporate careers. The organization issued the following statement last month, as controversy
over the potential EU quota legislation was brewing:

[T]he only way to achieve better gender balance at all levels in the UK's leading companies is to ensure the pipeline of
female talent is developed from an early stage. In light of recent commentary on the lack of progress at the Executive
Board level, the group argues that a concerted effort to develop the pipeline of female talent...will help achieve better

gender diversity in senior roles at UK companies.?®

The 30 Percent Club is no doubt correct that improvement in the number and quality of corporate positions held by
women will "trickle up" into the boardroom; the full integration of women into the boardroom and executive suites of
major public companies is a goal with both long- and short-term components.

U.S. Boards' Gender Diversity

According to GMI Ratings' 2012 Women on Boards Survey, the United States currently ranks 11th out of 45 countries in

terms of gender diversity on public company boards, with an average of 12.6 percent women on S&P 1500 boards.?®
Because there are fewer women on the boards of smaller companies, only 11.6 percent of Russell 3000 directors are



women.3? In addition to these data points, a GMI study from July 2012 also found significant differences among states

and regions, largely driven by the concentration of specific industries in certain areas.’ The percentage of women on
U.S. boards increased by only 0.5 percent in the period 2009 to 2011.

The United States has not yet seen a strong movement toward quotas or other legal requirements in terms of gender
diversity on boards. U.S. Securities and Exchange Commissioner Elisse B. Walter, speaking last week at the Third
SAIS Global Conference on Women in the Boardroom, argued in favor of action at the shareholder level. She pointed
out that strong disclosure standards help provide investors the information they need in order to exercise their "voice" to
encourage companies to increase the diversity of their boards. Commissioner Walter cited evidence that the SEC's rule
on disclosure of director qualifications that first applied in 2010 is leading to more detailed discussions regarding the
composition of boards, and as a result, investors are more engaged in the issue.*?

As in Europe, the United States has organizations that are committed to increasing the number of women on corporate
boards. DirectWomen, for example, is a program designed specifically "to identify, develop, and support...
accomplished women attorneys to provide qualified directors needed by the boards of U.S. companies, while promoting
the independence and diversity required for good corporate governance."33 Through strategies designed to help women
advance in their careers and come to the attention of executive search firms and other corporate leaders, DirectWWomen
and groups like it are effecting meaningful change at the individual company level.

Many positions on U.S. public company boards are filled by search firms and companies can provide these firms with
specific requests as they seek additional diversity on their boards.3* These firms are working hard to develop a larger
group of qualified women candidates who are actively seeking board positions. In our experience, these search firms
are very successful at helping public companies increase gender diversity on public company boards.

The Credit Suisse Research Institute report indicates that increasing the number of women board members can result
in an improvement in the quality of directors and many other positive effects for companies. Doing so through voluntary
action, which takes into account the individual circumstances of each company, should be the best way to achieve
these benefits without the downsides of mandated quotas and artificial timeframes. As the issue of gender diversity in
the boardroom gains prominence, as the benefits to having women directors become better understood, and as
resources such as director databases increase in utility, it seems likely that U.S. companies will pursue the goal of
greater gender diversity with increasingly successful results in the boardroom and for investors.

David A. Katz is a partner at Wachtell, Lipton, Rosen & Katz. Laura A. Mcintosh is a consulting attorney for the firm.
The views expressed are the authors' and do not necessarily represent the views of the partners of Wachtell, Lipton,
Rosen & Katz or the firm as a whole.
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