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The say-on-pay advisory vote requirements of the Dodd-Frank Act of 20101 have turned 
out to be a fertile source of nuisance litigation filed by aggressive plaintiffs' lawyers. The 
first wave of lawsuits generally consisted of after-the-fact actions targeting companies 
that experienced failed say-on-pay advisory votes. These initial cases, which appeared 
primarily to be attempts to extort settlements, were nearly all dismissed on procedural 
grounds.2 The current wave, embodied by a recent spate of lawsuits filed primarily by a 
single plaintiffs' law firm, is potentially more problematic from a practical perspective 
for targeted companies, even though the claims involved appear to have even less basis 
in law or fact. The pattern of these recent actions is for a lawsuit to be filed in state court 
sometime between the filing of the definitive proxy statement and the date of the annual 
meeting, alleging that the proxy disclosure is inadequate with respect to executive com-
pensation (or relating to the authorization or issuance of additional common shares for 
equity incentive plans), claiming breach of fiduciary duty by directors, and calling for 
the shareholder meeting to be enjoined until additional disclosure is made. 
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Directors and corporate managers need to be prepared for this type of proxy disclosure 
litigation, particularly since it appears that little can be done to prevent such lawsuits 
from being brought. Boards of companies that are targeted in this manner may feel sig-
nificant pressure to settle because they do not want to postpone the annual meeting or, 
worse, face the possibility that the required say-on-pay advisory vote or other needed 
votes could be enjoined.3 However, it is worth noting that the earlier wave of lawsuits 
that targeted companies with failed say-on-pay votes has subsided, undoubtedly due to 
the discouraging results obtained by the plaintiffs in court. The same fate is likely to be-
fall the current wave, but only if companies are willing to fight these lawsuits in court so 
that the plaintiffs and their attorneys encounter judicial skepticism and dismissal rather 
than the rewards of a quick and lucrative settlement. 

As the 2013 proxy season approaches, companies should advise their boards to be aware 
of this potential litigation threat. It may be helpful for boards to discuss the 2012 cases 
with their internal counsel, review the attendant settlements or adjudications, request 
that outside securities and litigation counsel review the draft proxy statement, and gen-
erally prepare for the possibility of facing such litigation under the time pressure of an 
approaching annual meeting. 

Proxy Litigation Landscape 

The new wave of proxy disclosure litigation is similar to a well-known type of lawsuit in 
the mergers-and-acquisitions context. Class actions are frequently filed against compa-
nies that have announced a merger transaction,4 with the plaintiffs and their attorneys 
seeking to enjoin the shareholder vote on the basis that the publicly-filed documents for 
the transaction contain inadequate disclosure; these litigants effectively threaten to de-
lay the transaction unless the case can be resolved by judicial means or through a set-
tlement. 

Proxy disclosure lawsuits in the annual meeting context gathered momentum after an 
early victory for the plaintiffs in which a preliminary injunction was granted by a Cali-
fornia state court against Brocade Communications Systems, a Delaware corporation, 
on April 10, 2012, two days before the annual meeting date.5 By April 12, Brocade had 
made additional disclosures as requested and settled with the plaintiffs' lawyers for 
$625,000.6 



 

In 2012, numerous lawsuits were brought against companies in state court between the 
filing and dissemination of their definitive proxy statement and the date of the annual 
meeting, asserting that the proxy statements did not provide adequate disclosure and 
alleging breach of fiduciary duty by directors.7 Nearly all of these were filed by a single 
law firm, in some cases with the same plaintiff. Some targeted companies have defended 
themselves in court and successfully defeated attempts to seek injunctions against the 
shareholder votes in question, while others have settled. The settlements have resulted 
in additional disclosure by the target companies and six-figure legal fees for the plain-
tiffs' attorneys. One defense attorney summed up the current trend as "a shakedown for 
a quick buck."8 

To date, there have been three types of shareholder votes targeted by these lawsuits: ex-
ecutive compensation arrangements, proposals to increase the number of authorized 
shares in the charter, and proposals to increase the equity plan share reserve. The alle-
gations relating to executive compensation arrangements are that the company's proxy 
statement contains insufficient disclosure for the mandated say-on-pay proposal, there-
by denying shareholders the opportunity to make an informed decision in their advisory 
vote. The allegations relating to an increase in authorized shares and in the equity plan 
share reserve tend to include, among other things, that the effect of the dilution caused 
by the increased shares has not been adequately disclosed. The complaints do not allege 
actual disclosure law violations but instead attempt to claim breach of fiduciary duty by 
the directors because of the supposedly insufficient disclosure in the definitive proxy 
statement.9 

Disturbingly, the plaintiffs seek to examine board materials such as minutes, internal 
memos, compensation consultant reports and projections during the discovery process, 
looking for information that may have been discussed by the board or the compensation 
committee but was not included in the definitive proxy statement provided to share-
holders.10 This kind of discovery fishing expedition can lead to ever more intrusive in-
quiries and disclosure demands, effectively resulting in an unwelcome attempt to substi-
tute plaintiffs' lawyers' self-serving interests for the business judgment of the board. To 
the extent that this type of litigation and the attendant discovery demands have a 
chilling effect on board discussions and internal processes, they undeniably harm the 
very shareholder interests they purport to defend. 

 



 

Anticipating Disclosure Lawsuits 

As companies prepare their proxy statements and look ahead to the 2013 proxy season, 
there are several steps that corporations can take to attempt to minimize exposure to 
this kind of lawsuit. First, required proxy disclosure should be transparent, thorough 
and in compliance with all applicable requirements. The basis for any executive pay 
changes should be clearly articulated and carefully explained. Companies that wish to 
increase available shares or authorize additional shares should review their disclosure 
on equity plans and set forth clear explanations as to why these shares are needed along 
with an analysis of the dilutive impact of the proposed share increase. 

Second, companies may consider reducing the level of disclosure provided in the proxy 
statement regarding compensation committee deliberations. Plaintiffs in these cases 
have requested details such as specific financial metrics regarding the issuer's peer 
group and how the committee's compensation consultant has been selected and com-
pensated.11 Since these requests are not designed to obtain disclosure of required infor-
mation but are in fact efforts to intimidate and harass a company into settlement, at-
tempting to satisfy the plaintiffs' disclosure requests could result in a spiral of endless 
demands for disclosure of back-up information and data. It may be advisable, rather, for 
companies to remove quantitative data from their stock option plan proposals and min-
imize peer group references so as to give the plaintiffs' lawyers fewer openings for intru-
sive inquiry. Although it is unfortunate that the response to this litigation could be to 
put forth less disclosure, unless courts are willing to protect boards from these lawsuits, 
companies may be better served by limiting their disclosures and explanations to those 
required by the applicable disclosure rules. Moreover, corporate secretaries and boards 
should seek to build a strong record by drafting compensation committee and board 
minutes with the expectation that they will be reviewed by plaintiffs' counsel. 

Third, the compensation committee and full board should be advised of the potential 
litigation risk during the proxy preparation process and should consult with outside 
counsel in order to be prepared to respond to a lawsuit if one is filed. It may be desirable 
to have outside securities litigation counsel review the draft proxy disclosures with an 
eye toward defending a potential lawsuit of this type. Counsel that has defended similar 
suits in the past or that is familiar with these lawsuits may be able to offer valuable ad-
vice that could forestall or be advantageous in defending a claim. The board should re-
view with its internal counsel the timeline of such litigation, possible defenses to a proxy 
disclosure lawsuit, and strategies for litigation as well as the potential for settlement. 



 

Doing so ahead of time gives directors the opportunity to consider, without the stress of 
a pending lawsuit, their appetite for fighting such litigation versus yielding to a quick 
settlement. Boards also can remove some of the time pressure imposed by these lawsuits 
by submitting equity plans for shareholder approval more than one year in advance and 
understanding any state law, bylaw or charter constraints on adjourning a shareholder 
vote to a later date. 

Fourth, Delaware companies may consider adopting an exclusive forum bylaw. Dela-
ware companies can adopt a bylaw—without shareholder approval—that all shareholder 
litigation (regarding state law claims) must occur in the state of incorporation. While 
these bylaws may not be enforceable in all jurisdictions if adopted by the board without 
shareholder approval,12 nonetheless they may be helpful in this context. Delaware courts 
are widely recognized as competent, fair and experienced, and the body of case law is 
well-developed and carefully applied. Delaware judges have been rightly skeptical of 
lawsuits where the primary goal appears to be the receipt of lawyers' fees, and plaintiffs' 
attorneys will be unlikely to pursue this type of suit if they believe it will be adjudicated 
in the Delaware Court of Chancery. Indeed, the plaintiffs have chosen to bring these 
claims in state court (generally where the company is headquartered) but not in the Del-
aware Chancery Court, even when the targeted company is a Delaware corporation. Del-
aware, which has adjudicated most of the disclosure cases brought in the mergers-and-
acquisitions context, would appear to be an inhospitable forum for baseless proxy dis-
closure litigation. 
 
There has been a surge in the adoption of exclusive-forum provisions since 2010,13 the 
year in which Dodd-Frank was enacted and in which Vice Chancellor Travis Laster 
commented in a footnote that "if boards of directors and stockholders believe that a par-
ticular forum would provide an efficient and value-promoting locus for dispute resolu-
tion, the corporations are free to respond with charter provisions selecting an exclusive 
forum for intra-entity disputes."14 By adopting these bylaw provisions, Delaware corpo-
rations may decrease the likelihood of being sued in jurisdictions that have less experi-
ence in addressing these types of cases. 

Finally, management and boards of directors may wish to review the terms of their di-
rectors' and officers' insurance policy to make sure that it is up-to-date and adequate for 
the corporation, given the company's size and potential for litigation exposure.15 The 



 

board (or a committee of the board) should review this coverage on an annual basis with 
the assistance of counsel. 

The law firm that has filed most of these lawsuits has adopted a tactic of issuing a press 
release announcing a "notice of investigation" regarding the proxy statement disclosures 
of a potential targeted company.16 This is intended to help the law firm find plaintiffs 
and push the targeted company toward a quick settlement. While some companies have 
agreed to settle these claims quickly, others have used this public warning to prepare to 
defend the litigation. Companies can use the opportunity to reach out to institutional 
shareholders or experts who might be called upon to submit declarations in opposition 
to a preliminary injunction motion. Some companies have also released supplemental 
disclosures in hopes of averting a lawsuit.17 However, companies need to consider care-
fully the downside of making supplemental disclosures that could lead to the plaintiffs' 
firm making a fee application and citing the benefit that resulted to the plaintiff class 
from the additional disclosure made after the definitive proxy statement was released. 
Thus, companies should seek advice from litigation counsel as well as securities law 
counsel before making supplemental disclosure. 

Companies that are sued in this context and decide to vigorously contest the allegations 
frequently have been successful. One tactic that has been helpful in some cases is to pro-
cure affidavits from significant institutional shareholders to counter the allegations. 
Such an affidavit can be very persuasive to a court; moreover, in our experience, institu-
tional shareholders generally are not supportive of this type of litigation. Having an in-
stitutional shareholder submit a declaration gives the lawyer defending the company the 
ability to draw a sharp contrast between the interests of shareholders and the interests 
of plaintiffs' lawyers who file these lawsuits on behalf of small individual shareholders 
who often serve that function in multiple cases. Companies that engage regularly with 
their significant institutional shareholders are more likely to be able to leverage these 
relationships to procure support when confronted with these lawsuits. Companies have 
also successfully engaged experts in areas such as disclosure practices to effectively re-
sist preliminary injunction motions. Prior planning is important to be able to marshal 
the resources necessary to defend against these lawsuits. 

 

 



 

Looking Ahead 

A couple of key points bear emphasis. One is that these proxy disclosure lawsuits do not 
concern or allege any actual violation of law or disclosure rules—they focus on alleged 
breaches of fiduciary duty by the board of directors. The other is that we do not believe 
that shareholders benefit from these lawsuits or settlements by obtaining either mean-
ingfully enhanced disclosure or financial gain. This litigation is lawyer-driven, and the 
plaintiffs' attorneys appear to be the only material beneficiaries. Taken together, these 
facts indicate that full compliance with applicable disclosure requirements likely will not 
deter these lawsuits; rather, only a widespread refusal to settle, coupled with vigorous 
defenses and discouraging judicial results, will persuade these plaintiffs and their law-
yers that these lawsuits—like the first round of say-on-pay litigation—are not worth pur-
suing. 

The plaintiffs' lawyers filing these lawsuits expect to take advantage of the significant 
pressure on a board to settle quickly when faced with litigation that threatens to post-
pone the annual meeting of shareholders. In addressing the question of whether to set-
tle, the board and management should discuss litigation concerns such as the cost of de-
fense, the impact of discovery, and the risk of future suits. They should also consider the 
effect of making additional disclosure that is not required by applicable law and whether 
that will be beneficial to shareholders in the long term. Further, they should be aware of 
the potential risk to timely passage of contested annual meeting proposals. In addition 
to all of these immediate issues, however, they should also consider the company's busi-
ness principles and ethics. Plaintiffs' lawyers who use the requirements of Dodd-Frank 
to attack companies are inhibiting the growth and prosperity of American business. As 
one prominent commentator recently opined: 

Say on pay was sold as an advisory process that would not change a board of di-
rectors' liability exposure. Plaintiff lawyers are trying to remake that bargain in-
to a cash machine on which they will annually draw every proxy season. It's 
time to nip that effort in the bud. Throw these suits out of court and hit those 
who bring them with exemplary sanctions.18 

Though the dollar amount of a proposed settlement may seem relatively insignificant, 
and though additional disclosures may appear harmless in and of themselves, boards 
may nonetheless determine that it would be beneficial to the company, its shareholders 



 

and the corporate environment generally to defend such meritless suits vigorously and 
thereby do their part to deter future harassment of this type. 

David A. Katz is a partner at Wachtell, Lipton, Rosen & Katz. Laura A. McIntosh is a 
consulting attorney for the firm. The authors thank Robert P. Varian, a partner at Or-
rick, Herrington & Sutcliffe, for his perspectives. 
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