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Just as foreign multinational corpora-
tions in recent years have faced an on-
slaught of so-called “foreign-cubed”
securities class actions in the United
States—so styled because the plaintiffs
were foreign, the defendants were foreign,
and the securities markets were foreign—
so too, such companies have faced mas-
sive “foreign-cubed” class actions in the
United States alleging that they aided and
abetted foreign governments in the com-
mission of human-rights violations in
foreign countries against foreign victims.
These human-rights class actions have
been brought under the Alien Tort Stat-
ute (ATS),' a once-obscure 18th-century
statute that gives federal courts jurisdic-
tion over tort actions involving violation
of international law.

In its recent decision in Kiobel v. Royal
Dutch Petroleum Co.,> however, the Su-
preme Court put an abrupt and categori-
cal end to foreign-cubed ATS litigation,
just as it had ended foreign-cubed securi-
ties litigation three years earlier in its de-
cision in Morrison v. National Australia
Bank Ltd., which reinvigorated a long-

standing presumption against the extra-
territorial application of federal statutes.?
The Court’s decision in Kiobel is pro-
foundly significant: not only does it termi-
nate a burgeoning species of complex and
costly litigation, it also makes clear that
the Supreme Court will continue to apply
the presumption against extraterritoriality
forcefully in future cases to other statutes
in future cases.
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A (Very) Brief History of the ATS
from 1789 to 2011

The ATS provides that “[t]he district courts shall
have original jurisdiction of any civil action by an
alien for a tort only, committed in violation of the
law of nations or a treaty of the United States.”
Judge Henry Friendly once described this “old
but little used section” of the Judicial Code as “a
kind of legal Lohengrin,” because “no one seems
to know whence it came.”’ It originally appeared,
in much the same wording, in the Judiciary Act of
1789,¢ and its enactment came in the wake of two
infamous Confederation-era incidents in which
offenses had been committed in the United States
against foreign ambassadors.” Still, no legislative
history sheds light on what the first Congress had
in mind in enacting the ATS—what torts it was
concerned with, where it thought the torts had to
be committed, or what precisely it meant by a tort
“in violation of the law of nations.” And there
was little contemporaneous litigation involving
the ATS, which was invoked only “twice in the
late 18th century, [and] then only once more over
the next 167 years.”®

For the better part of two centuries, the ATS
lay essentially dormant and forgotten: uninvoked,
uninterpreted, and certainly not understood. That
changed in 1980, when the U.S. Court of Appeals
for the Second Circuit decided Fildrtiga v. Pena-
Irala’® The plaintiffs, Paraguayan émigrés living
in the United States, sued a former Paraguayan
police official who was also living in the United
States; they alleged that the defendant was re-
sponsible for kidnapping, mutilation, torture, and
murder of a member of their family.!® The district
court dismissed for lack of subject-matter jurisdic-
tion, but the Second Circuit reversed. Because it
“conclude[d] that official torture is now prohib-
ited by the law of nations,” the court of appeals
concluded that “[t]his is undeniably an action by
an alien, for a tort only, committed in violation
of the law of nations,” and that, as a result, “this
action is properly brought in federal court” under
the ATS."
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In its recent decision in Kiobe/ ...
the Supreme Court put an abrupt
and categorical end to foreign-
cubed ATS litigation, just as it had
ended foreign-cubed securities
litigation three years earlier in its
decision in Morrison...

Fildrtiga inspired a revival of the ATS, and fed-
eral courts began entertaining an ever-increasing
number of cases invoking the statute. The litiga-
tion came in two waves. First came what has been
called “the ‘dictator phase’ of [ATS] litigation,”
in which “human rights lawyers generally focused
on suing foreign officials who violated human
rights.”'? And then, in 19985, the Second Circuit
decided Kadic v. Karadzic, which held that some
norms of international human rights law—such
as genocide and war crimes—did not require state
action.” This holding led to a “‘second wave’ of
ATS litigation,” one in which “the breadth and
frequency of ATS lawsuits increased dramatical-
ly.”** “Largely in response to Kadic, alien plain-
tiffs began to bring suit—often in the form of
class actions—against private corporations oper-
ating in foreign nations,” and “generally sought
to hold them secondarily liable for the primary
conduct of foreign governments.”’s Among the
more headline-grabbing cases that were brought,
for example, were a class action brought against
50 companies that allegedly aided and abetted the
maintenance of apartheid in South Africa,'® and
class actions alleging that companies had aided
and profited from genocide in Europe during the
Second World War.'? In all, plaintiffs’ lawyers
have brought more than 120 ATS actions against
corporations, with the vast majority filed in the
past 15 years.'®

Despite all this litigation, litigants and the
courts paid surprisingly little attention to what
ultimately became the critical question about the
ATS’s proper scope: whether, and to what extent,
the ATS provides jurisdiction for torts committed
abroad. Even though foreign governments had
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objected to American courts’ use of the ATS to
adjudicate extraterritorial torts, with one foreign
leader calling it “judicial imperialism,”19 parties
and judges largely assumed, without analysis, that
the ATS “validly creates federal court jurisdiction
for suits alleging torts committed anywhere in
the world.”20 One litigant in particular, howev-
er, resisted this conclusion: concerned about the
strenuous objections of foreign sovereigns to ATS
litigation, the United States government began
asserting that the presumption against extrater-
ritoriality established a geographical limit on the
torts that could be remedied under the ATS, but
no court reached the government’s argument.21
Private defendants in ATS cases began asserting
the extraterritoriality argument vigorously after
the Supreme Court, in its 2010 decision in Mor-
rison v. National Australia Bank Ltd.,22 applied
the presumption against extraterritoriality to
sharply limit (and to abrogate several decades of
lower court case law interpreting) the Securities
Exchange Act of 1934. In 2011, three courts of
appeals, over strong dissents in two of the courts,
rejected these defendants’ arguments.?

The Kiobel Decision

Kiobel v. Royal Dutch Petroleum was a para-
digmatic “second wave” ATS case. The plaintiffs
were from Ogoniland, a region in Niger where a
subsidiary of Shell (the common name of Royal
Dutch Petroleum) explored for and produced
oil. The complaint alleged that the defendant
corporations had enlisted the Nigerian govern-
ment to repress the Ogoni people after they had
begun protesting the environmental effects of the
Shell subsidiary’s activities. Invoking the ATS, the
plaintiffs asserted that the defendants had violat-
ed international law by aiding and abetting the
Nigerian government’s commission of, among
other things, extrajudicial killings, crimes against
humanity and torture.* The defendants did not
argue in the lower courts that these alleged inter-
national-law violations, all of which took place
in Nigeria, exceeded the territorial scope of the
jurisdiction conferred by the ATS.” Nor did the
court of appeals address the issue.?® Instead, a
divided panel of the court of appeals held that
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that the complaint had to be dismissed because
“the customary international law of human rights
does not impose any form of liability on corpora-
tions.”%

The Supreme Court granted certiorari to decide
the corporate-liability question, and that was the
principal question that the parties briefed. But an
unusual thing happened when the case was argued
in February 2012. Some of the Justices’ questions
focused on the extraterritoriality issue, which—
for the first time in the litigation—had been raised
as an alternative ground for affirmance in a short
passage at the end of the defendants’ brief and in
one of the amicus briefs.”® And then, in an un-
signed order issued six days later, the Court di-
rected that the case be reargued during the next
term on the extraterritoriality question, which the
Court phrased as follows:

Whether and under what circumstances the
[ATS] allows courts to recognize a cause of
action for violations of the law of nations
occurring within the territory of a sover-
eign other than the United States.?’

The case was accordingly reargued in October
2012, and the Court issued its decision in April.
The Court unanimously affirmed the dismissal
of the complaint, with all of the Justices agreeing
that the Nigerian conduct at issue in the case did
not suffice to justify jurisdiction under the ATS.
The Court’s opinion was written by Chief Justice
John Roberts, and was joined by Justices Antonin
Scalia, Anthony Kennedy, Clarence Thomas and
Samuel Alito. Invoking the Court’s decision three
years earlier in Morrison, the Chief Justice’s opin-
ion for the Court strongly reaffirmed the “canon
of statutory interpretation known as the presump-
tion against extraterritorial application,” which
“provides that ‘[wlhen a statute gives no clear in-
dication of an extraterritorial application, it has
none.””*° The Court emphasized the importance of
this presumption to the nation’s foreign relations:
“the presumption... helps ensure that the Judiciary
does not erroneously adopt an interpretation of
U.S. law that carries foreign policy consequences
not clearly intended by the political branches.”!
Quoting Morrison, the Court stated that, “to rebut
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the presumption, the ATS would need to evince a
‘clear indication of extraterritoriality.”3

Despite all this litigation, litigants
and the courts paid surprisingly
little attention to what ultimately
became the critical question
about the ATS's proper scope:
whether, and to what extent, the
ATS provides jurisdiction for torts
committed abroad.

In applying the presumption, the Court first
looked to the language of the ATS, and concluded
that “[n]othing in the text of the statute suggests
that Congress intended causes of action recognized
under it to have extraterritorial reach.”* The Court
held that the fact that “[t]he ATS covers actions by
aliens for violations of the law of nations... does
not imply extraterritorial reach,” because “such vi-
olations affecting aliens can occur... within... the
United States.”* Again citing Morrison, the Court
explained that “the fact that the text reaches ‘any
civil action’” did not “suggest application to torts
committed abroad,” the Court held, because “it
is well established that generic terms like ‘any’ or
‘every’ do not rebut the presumption against extra-
territoriality.”* The Court also rejected the plain-
tiffs’ argument that the ATS’s reference to “torts”
necessarily referred to “‘extraterritorial transitory
torts that,” under the common law, “could arise
on foreign soil.””%* This “transitory torts doc-
trine,” the Court observed, allows courts to hear
causes of action established “in another civilized
jurisdiction.” But under the ATS, federal courts
do not “entertain... cause[s] of action provided by
foreign or even international law”; instead, they
decide whether “to recognize a cause of action
under U.S. law to enforce a norm of international
law.”3® Accordingly, the Court concluded that “[t]
he reference to ‘tort” does not demonstrate that the
First Congress necessarily meant for those [U.S.-
created] causes of action to reach conduct in the
territory of a foreign sovereign.”*

The Court next examined whether the ATS’s
“historical background” overcame the presumption
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against extraterritoriality.* The Court concluded
that itdid not. The “[t]wo notorious episodes involv-
ing violations of the law of nations... shortly before
the passage of the ATS,” incidents involving foreign
ambassadors during the Articles of Confederation,
“each involved conduct within the Union”—in Phil-
adelphia and New York City.*! Likewise, “[t]he two
cases in which the ATS was invoked shortly after
its passage also concerned conduct within the terri-
tory of the United States.”*> “These prominent con-
temporary examples,” the Court concluded, “pro-
vide no support for the proposition that Congress
expected causes of action to be brought under the
[ATS] for violations of the law of nations occurring
abroad.” The Court also rejected the plaintiffs’
reliance on the fact that “piracy,” which “typically
occurs... beyond the territorial jurisdiction of the
United States or any other country,” was an “ex-
ample of a violation of the law of nations familiar to
the Congress that enacted the ATS.” The plaintiffs
“contend|ed] that because Congress surely intended
the ATS to provide jurisdiction for actions against
pirates, it necessarily anticipated the statue would
apply to conduct occurring abroad.”* The Court
responded, however, that pirates “generally did not
operate within any jurisdiction,” and so the fact that
Congress contemplated actions against pirates did
not provide “a sufficient basis for concluding that...
the ATS reach[es] conduct that does occur within
the territory of another sovereign.”* Again quoting
Morrison, the Court observed that even “‘when a
statute provides for some extraterritorial applica-
tion, the presumption against extraterritoriality op-
erates to limit that provision to its terms.’”*

Justice Kennedy, ina one-paragraph
concurrence, praised the Court's
opinion for being “careful to leave
open a number of significant
questions regarding the reach and
interpretation” of the ATS...

The Supreme Court accordingly concluded
that nothing in the text or historical context pro-
vided the “clear indication of extraterritoriality”
required by Morrison.¥” As a result, the Court

6 © 2013 THOMSON REUTERS



Wall Street Lawyer

held that plaintiffs’ “case seeking relief for vio-
lations of the law of nations occurring outside
the United States is barred.”* Given that “[o]
n these facts, all the relevant conduct took place
outside the United States,” the Court’s opinion
did not try to define with precision when a vio-
lation of the law of nations occurs within the
United States. Nevertheless, citing Morrison, a
securities case in which the allegedly fraudulent
conduct originated in the United States, Chief
Justice Roberts’s opinion for the Court empha-
sized that “even where the claims touch and con-
cern the territory of the United States, they must
do so with sufficient force to displace the pre-
sumption against extraterritorial application.”*
And he added that, given that “[c]orporations
are present in many countries, ...it would reach
too far to say that mere corporate presence suf-
fices.”s?

The Concurring Opinions

In concurring opinions, some Justices who
joined the Court’s opinion discussed how the
line between territorial and extraterritorial
alien torts should be drawn in future cases. Jus-
tice Kennedy, in a one-paragraph concurrence,
praised the Court’s opinion for being “careful
to leave open a number of significant questions
regarding the reach and interpretation” of the
ATS, and observed that “[o]ther cases... with
allegations of serious violations of international
law” might not be “covered... by the reason-
ing and holding of today’s case.”! “[I]n those
disputes,” Justice Kennedy stated, “the proper
implementation of the presumption against ex-
traterritorial application may require further
elaboration and explanation.”*

In contrast, Justice Alito, in a concurring opin-
ion that Justice Thomas joined, suggested that
the Court should have gone farther than it did.
Although agreeing with the Court’s opinion “as
far as it goes,” Justice Alito set forth a “broader
standard” to explain why the case was beyond
the scope of the ATS.5* He noted that Morrison
had considered the “‘focus’ of congressional
concern” under the Securities Exchange Act—
”purchases or sales of securities in the United
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States”—and, in light of that focus, concluded
that Section 10(b) of that Act applied only to do-
mestic securities transactions.’* In Justice Alito’s
view, the focus of congressional concern under
the ATS was identified in an earlier Supreme
Court case, Sosa v. Alvarez-Machain: there, the
Court explained that “the ‘three principal of-
fenses against the law of nations’ that had been
identified by Blackstone” and thus were famil-
iar to the first Congress, included “violation of
safe conducts, infringements of the rights of am-
bassadors, and piracy.”* Sosa held that federal
courts should only recognize causes of action for
conduct that violates “international law norms”
that are at least as “definite [in] content and
acceptled] [by] civilized nations [as these] his-
torical paradigms.”® As a consequence, Justice
Alito, joined by Justice Thomas, concluded that
an ATS claim should be considered extraterrito-
rial—and accordingly “barred”—whenever the
defendant’s conduct in the United States does
not “violate an international norm that satisfies
Sosa’s requirements of definiteness and accep-
tance among civilized nations.”"’

The Supreme Court accordingly
concluded  that nothing in
the text or historical context
provided the “clear indication of
extraterritoriality” required by
Morrison.

Finally, the four Justices who agreed with the
result but did not join the opinion of the Court,
took a broader view of the territorial scope of the
ATS. In an opinion concurring in the judgment,
Justice Stephen Breyer, joined by Justices Ruth
Bader Ginsburg, Sonia Sotomayor, and Elena Ka-
gan, rejected the Court’s view that the presump-
tion against extraterritoriality limits the territo-
rial scope of the ATS.*® In Justice Breyer’s view,
the statute “was enacted with foreign matters in
mind,” as its “text refers explicitly to ‘alien[s],’
‘treat[ies],” and ‘the law of nations,”” and because
“one of the three kinds of activities that [Sosa]
found to fall within the statute’s scope, namely
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piracy, normally takes place abroad.” Justice
Breyer argued instead that the ATS’ territorial
scope should be determined considering “inter-
national jurisdictional norms” “in light of the...
ATS’ basic purpose” and the need “to avoid in-
ternational friction.”® These considerations led
Justice Breyer to conclude that the ATS “provides
jurisdiction where (1) the alleged tort occurs on
American soil, (2) the defendant is an American
national, or (3) the defendant’s conduct substan-
tially and adversely affects an important Ameri-
can national interest,” such as the “distinct inter-
est in preventing the United States from becoming
a safe harbor... for a torturer or other common
enemy of mankind.”®!

Kiobel's Impact

Kiobel is a very important decision, one that
is likely to bring an end (or at least substantially
curtail) the current wave of expensive and bur-
densome ATS litigation involving torts commit-
ted in other countries. It unquestionably puts an
end to any “foreign-cubed” ATS case in which
foreign individuals and corporations, like Shell
and its subsidiaries, are alleged to have aided
and abetted torts against aliens in foreign coun-
tries.

Kiobel may well also do away with what
could be called “foreign-squared” ATS suits—
cases brought against Americans and American
corporations alleged to have aided and abetted
foreign torts against aliens. To be sure, in an
effort to limit Kiobel to its facts, plaintiffs will
likely assert—and in fact, some already have
asserted®>—that American defendants in such
ATS cases engage in “relevant conduct” that
“touch[es] and concern[s] the territory of the
United States... with sufficient force to displace
the presumption against extraterritorial appli-
cation.”®® This argument, however, will likely
encounter significant difficulties in many cases.
The Court in Kiobel explicitly focused on where
the “relevant conduct took place,” not on the
location or citizenship of the defendants, and it
sought to determine whether the “violations of
the law of nations occur[ed] outside the United
States.”®*
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Kiobe/may well also do away with
what could be called “foreign-
squared” ATS suits—cases brought
against Americans and American
corporations alleged to have aided
and abetted foreign torts against
aliens.

The Court expressly rejected, moreover, the
proposition that “mere corporate presence” in the
United States could overcome the presumption.®®
And neither the Court’s opinion nor any Justice
who joined in that opinion expressed any support
for Justice Breyer’s view that the ATS could apply
whenever “the defendant is an American nation-
al.”® As a result, American defendants may well
succeed in arguing that they may not be sued after
Kiobel unless they have committed wrongful acts
of some kind in the United States. Exactly what
those acts may entail, of course, will be decided in
future cases. Those cases may turn on how much
daylight there may be between Justice Kennedy’s
allusion to “serious violations of international
law principles” not “covered... by the reasoning
and holding” of Kiobel*” and Justice Alito’s refer-
ence to “domestic conduct... sufficient to violate
an international law norm that satisfies Sosa’s re-
quirements of definiteness and acceptance among
civilized nations.”¢®

But even apart from whatever its full impact on
the ATS may ultimately be, Kiobel carries signifi-
cance because of what it says about the Justices’
approach to extraterritoriality generally. In Mor-
rison, the Supreme Court shocked many practi-
tioners and scholars when it abrogated more than
four decades of lower-court decisions applying
the Securities Exchange Act extraterritorially.
In Kiobel, it similarly surprised observers when
it discarded more than 30 years’ of lower-court
decisions applying the ATS to torts committed
abroad. And the Court’s concern about enforc-
ing limits on the extraterritorial reach of Amer-
ican law is not limited to the five Justices who
joined the Court’s opinions in both Morrison and
Kiobel: the vote for the result in both Morrison
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and Kiobel was unanimous, and, in other deci-
sions in recent years, some of the Justices who did
not join the Morrison and Kiobel holdings have
themselves strongly opposed the extraterritorial
application of domestic law in other contexts.

In short, in future cases involving different stat-
utes, we can expect the Supreme Court to contin-
ue to adhere to the view, as Justice Ginsburg put
it in one case, “that United States law governs do-
mestically but does not rule the world,”** and to
avoid, as Justice Breyer put it in another, engaging
in “legal imperialism” by applying American law
to conduct committed abroad.”
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