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Recent Developments

Observations on the Halliburton Argument:  Are Some Justices  
Searching for a “Midway Position” That Isn’t There?

John F. Savarese & George T. Conway III

Wachtell, Lipton, Rosen & Katz

Much has been said already about last week’s oral argument before the Supreme Court 
in the Halliburton case, which we previously discussed here and here.  Noting that the 
Justices largely focused not on whether Basic v. Levinson should be overruled, but on 
whether it should be modified in some way, most commentators concluded that a majority 
of the Justices did not favor overruling Basic.  These observers might turn out to be right.  
But in a case like Halliburton—difficult, momentous, and likely close—making predic-
tions from an oral argument is a hazardous enterprise.  After all, questions are just that—
questions.  And as one experienced Supreme Court advocate explains, the relative paucity 
of discussion about overruling Basic may mean only “that the Justices had no unanswered 
questions about that part of the case.”

In any event, many of the Justices’ questions focused on an interesting amicus brief 
filed by two law professors.  The brief suggested that, instead of having to demonstrate 
market efficiency in order to gain the benefit of the Basic presumption, plaintiffs should 
be required to prove that the alleged misstatements affected the price of the security they 
bought.  At the Halliburton argument, Justice Kennedy described this price-impact test as 
a “midway position” between keeping Basic intact and overruling it altogether.  It perhaps 
should be unsurprising that the professors’ position triggered a lot of questions—it indeed 
raises many.  One is whether price impact may be considered at the class-certification stage 
under the Court’s decision last year in Amgen.  It is far from clear that it can.

The biggest question raised by the professors’ approach, however, is whether it is really 
a “midway position” at all.  No doubt it would help courts more quickly dispose of cases 
where there is no price impact, as may be true in Halliburton—cases that should ultimately 
go nowhere because, without price impact, there would likely be no materiality, loss cau-
sation, or damages.  But the professors’ rule would have no effect on the vast majority of 
cases, because in the vast majority of cases, there is price impact.  There is a reason why 
10b–5 class actions are called “stock drop” cases:  they are brought when a stock’s price 
drops because negative information comes out, and the critical question is whether the 
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issuer fraudulently concealed that information.  There usually is no dispute that the infor-
mation, and any earlier inconsistent statements, affected price.  Most cases fit this mold, of 
course, because plaintiffs’ lawyers go where the money is—the larger the price impact, the 
greater the damages, and the bigger the fee.

Indeed, at oral argument, a Deputy Solicitor General representing the Government as 
amicus curiae in support of the plaintiffs actually conceded that the professors’ approach 
would generally make life easier for plaintiffs and their counsel, who would no longer be 
required to demonstrate market efficiency:  “In fact if anything,” he acknowledged, “that 
would be a net gain to plaintiffs, because plaintiffs already have to prove price impact at 
the end of the day.”  This reality could lead any Justices looking for a “midway position” 
to abandon their search.

Publisher’s Reply

The authors contend that the price impact test is not really a “midway position” be-
cause in a “stock drop case. . . .There usually is no dispute the information, and any earlier 
inconsistent statements, affected price”.  Although this contention may be historically true 
it overlooks recent defense tactics to introduce expert event studies to demonstrate that 
price drops are frequently random and cannot be statistically equated with the corrective 
statements, even on so-called efficient markets like the New York Stock Exchange.  The 
question is not simply whether there was a “stock drop” but whether the impact of the drop 
was statistically related to both the news and the pocket books of investors given many 
other stock drops for no apparent reasons over a lengthy time period.  In my comment in 
our November/ December 2013 issue entitled,  “Are Judge Forrest’s Opinions in George 
v. China Auto and IBEW v. Deutsche Bank the Death Knell of Rule 10b-5 Class Actions?” 
I amplified this point: 

The difficulties for plaintiffs are apparent in the following hypothetical example of the 
simplest possible case. Suppose that the correction occurs only two days after the fraud 
and the stock drops 5% on the day of the correction. Defendants’ experts would assert that 
the court couldn’t just look at the two-day period to determine if the correction had an im-
pact on the drop. They would say you have to go back for six months or a year and look at 
how the stock responded to other news. Unless there is a very high correlation between bad 
unexpected news and stock drops, good unexpected news and upticks, they would say that 
the 5% drop is not meaningful because the stock doesn’t respond rationally to news events.  
In other words, the news had no “impact” on the drop and the drop had no more impact on 
investors than any other random drop.
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And that’s not the end of the criticism. Defendants would insist that the plaintiffs ad-
dress the following:

• How did the price behave after the 5% stock drop? (which implicates the “T plus 
three” assumption often used in damages model) 

• Under a “materialization of the risk” theory, how did the company’s later financial 
performance reflect any further effects of the corrective disclosure? 

• Historically, how active was the trading (measured by daily volumes) in the stock? 

• On what exchanges or trading platforms did the stock trade? 

• What time of day did the corrective disclosure occur? 

• What other “confounding” news was included in the corrective disclosure? 

In sum, I would agree with the authors that “price impact” is not really a midway 
position between keeping the presumption of reliance and eradicating it, but unlike them I 
believe the test would weigh the scales in favor of defendants by forcing the plaintiffs to en-
gage in an expensive mini-trial where experts battle on whether there was any statistically 
meaningful correlation to the news or to investors. Whether the test is that of an “efficient 
market” or “price impact” the experts will continue to force the courts to decide which 
economic models and event studies are correct.    

The so-called “concession” by the SEC’s lawyer that the price impact test is a “net 
gain” to plaintiffs is no help to plaintiffs’ attempts to certify the class. If the SEC really 
wanted to be helpful to plaintiffs it would have asked the Supreme Court to measure dam-
ages in 10b-5 cases based on disgorgement rather than proof of individual loss. 

*   *   *

  

 
 

  
 




