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Expert Q&A on Perrigo's Successful 
Defense of Mylan's Hostile Takeover 
Attempt 

On November 13, 2015, the shareholders of Perrigo Company plc put an end to the company's seven

month takeover battle with rival generic drug maker, Mylan N.V., with over 60% of Perrigo's shareholders 

refusing to accept Mylan's bid. The successful defense of this hostile takeover attempt is significant, not 

only because at $26 billion it was the largest hostile takeover bid ever to go to a shareholder decision, but 

also because of the ingenuity and perseverance that Perrigo and its advisors had to demonstrate to win a 

takeover battle without the use of more traditional takeover defenses. Practical Law asked Igor Kirman of 

Wachtel/, Lipton, Rosen & Katz to discuss his role as Perrigo's legal counsel and to offer related lessons that 

public companies can learn from this historic takeover contest. 

IGORKIRMAN 
PARTNER 
WACHTELL, LIPTON, ROSEN & KATZ 

Igor is a partner in the firm's Corporate Department, 
where he focuses primarily on mergers and 
acquisitions, activism and takeover defense, corporate 
governance, and general corporate matters. He has 
advised public and private companies, as well as 
private equity funds. 
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Why did Perrigo not adopt a poison pill or use other 
traditional takeover defenses? 

Simply put, it could not. In 2013, Perrigo became an Irish 
company in a so-called inversion transaction when it bought 
Elan Corporation plc. The tax benefits of being an Irish company 
are well known. However, being incorporated under the laws of 
Ireland also means that Perrigo is governed by a variety of Irish 
takeover rules. 

One of the more significant Irish takeover rules, for corporate 
attorneys, is the "frustrating action" regime, which prohibits 
possible defensive actions (such as a poison pill, a major 
restructuring, or significant M&A activity) once a takeover bid is 
on the table, unless shareholders approve it in advance. Without 
any quick or decisive defenses, we knew we were looking at a 
long battle for the hearts and minds of Perrigo's shareholders. 
And with more than 20% of Perrigo's shareholders being hedge 
funds, and over 50% being "cross-over" investors who held 
shares of both Perrigo and Mylan, the road looked decidedly 
uphill. At the time I used a football metaphor and called it a 
"game of inches." 



What role did corporate governance play in helping to 
defeat the takeover attempt? 

We painted a simple contrast. In one corner stood Perrigo, with 
no takeover defenses and with the ultimate choice in the hands 
of its shareholders. In the other corner stood Mylan, which had 
chosen to incorporate in the Netherlands (even though it was 
a UK resident for tax purposes) and to adopt anti-takeover 
provisions that made it virtually takeover proof. 

Many of these provisions, such as those preventing Mylan's 
shareholders from ever truly replacing its board, even with 
100% of the shares, came as a big revelation to many of Mylan's 
shareholders, some of whom sued alleging poor disclosure, 
breach of fiduciary duties, and other failures (including failure to 
seek and obtain shareholder approval for the deployment of its 
takeover "stichting" (sometimes referred to as a Dutch poison 
pill) defense as required by NASDAQ). 

In addition, the Securities and Exchange Commission began 
an investigation relating to potential undisclosed conflicts 
of interest about land deals involving Mylan and its lead 
independent director. In some ways, Mylan wrote the bad 
corporate governance story for us, by noting that it was a 
"stakeholder company, not a shareholder company," and that the 
US had become "way too shareholder centric." 

What role did Teva Pharmaceuticals Industries Ltd.'s 
unsuccessful, unsolicited bid for Mylan play in the 
Perrigo shareholders' rejection of Mylan's bid? 

leva's bid for Mylan, which began less than two weeks after 
Mylan's bid for Perrigo, in April of 2015, was an important part of 
the story and was really a tale in two parts. 

Initially, at a nearly 50% premium (with the prospect of more to 
come), leva's bid, which was conditioned on Mylan dropping its 
Perrigo pursuit, made it seem unlikely that Mylan could obtain 
its own shareholders' vote to issue shares for a Perrigo merger. 
But Mylan used scorched earth tactics to defeat leva's bid, 
including bragging about its formidable takeover defenses and 
reportedly telling its own shareholders that a leva deal was not 
on the table. In July 2015, leva abandoned the pursuit in favor of 
an alternative deal and left Perrigo to fend for itself. 

However, Mylan's victory proved to be Pyrrhic in an important 
sense. Mylan's tactics helped expose its own anti-takeover (some 
said, anti-shareholder) posture. Ultimately, we turned their own 
choices against them. There were some who noted that Mylan 
deserved a "corporate governance discount" because of its attitude 
towards premium takeover bids, and its ability to block them. 

It is also possible that leva's bid influenced what Mylan was 
willing to pay for Perrigo, as its own shareholders needed to 
compare receiving a premium on the one hand, and paying a 
premium on the other. At some point prior to the official launch 
of the tender period in mid-September 2015, Mylan declared 
that it would not offer a price increase. Under Irish law, a "no 
increase" statement during a tender offer is permanent. That 
fatal step raised the stakes but also limited Mylan's degrees of 
freedom. For example, without the possibility of a higher price, 
there was less reason to meet and no ability to win over Perrigo's 
shareholders with a price bump. 

How did Perrigo use its long-term business strategy to 
help defeat the takeover attempt? 

This sort of battle is fundamentally about a trade. We argued 
that it was a bad idea to trade a high-growth, high-performing 
stock for Mylan's lower-performing version, and Mylan argued 
the reverse. Perrigo was able to point to a long record of value 
creation that far eclipsed what Mylan could show. Near the end, 
Perrigo took some self-help measures (restructuring and tax 
related) that promised to generate even greater value when 
assessed at the higher multiple that Perrigo then commanded. 

Did the identity of the hostile bidder matter? 

Yes. In a stock deal it almost always matters, as target 
shareholders are being asked to make a new investment. While 
most of the focus was on Perrigo, a substantial part of the battle 
was about Mylan's value, prospects, and corporate governance. 
Robert Coury, Mylan's Executive Chairman, is a colorful figure in 
the business world, and inspires strong views in both directions. 

Are there any other non-traditional takeover defenses 
that most companies have at their disposal that can 
help them fight a takeover battle? 

Companies that are not subject to the Irish takeover rules (or 
similar rules) have a wider array of takeover defenses available 
than Perrigo had (subject to relevant legal limits). Over the 
years, companies have used a variety of instruments or tactics, 
such as poison pills, white squire investments and white knight 
mergers, leveraged recaps, change-of-control provisions, 
lawsuits, and regulatory defenses, among others. 

The shareholder rights plan, the more formal name for the 
poison pill, was invented in the 1980s by our firm's founding 
partner Marty Lipton, and remains to this day the most effective 
defensive tool for most US-based targets of hostile bids or 

While most of the focus was on Perrigo, a substantial part 
of the battle was about Mylan's value, prospects, and 
corporate governance. 
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threats. By threatening to dilute a hostile acquirer who acquires 
shares above a specified threshold (for example, 10% to 15%), 
it allows the board to say no and gives the board the time to 
make the case for an alternative to its shareholders, even if the 
alternative is to stick with the current business plan. 

The stichting, which Mylan deployed, is a powerful defense 
with significant deterrent value. One business day before 
Mylan launched its hostile bid for Perrigo, it created a trust 
to which it issued a call option for up to a 50% Mylan voting 
stake, exercisable for nominal value. The deterrent effect of this 
blocking vote proved significant in Teva's pursuit of Mylan. The 
only way around it would have involved a messy lawsuit in the 
Dutch courts, and it was difficult for Teva to chart a simple path 
to control. 

Were there unusual technical issues in this 
takeover battle? 

There were many technical issues that made this hostile 
tender offer unusual and very interesting from an attorney's 
craft perspective. Many of the issues, especially in the various 
jurisdictions that have little precedent, were questions of first 
impression that required judgment and frankly some guesswork. 
Other issues related to the relative rarity of a hostile tender offer 
going all the way to the tender deadline. 

For example, index funds sometimes have objective, tender offer 
policies and practices in place that limit their ability to act in a 
tender offer irrespective of subjective factors. These restrictions 
do not receive much attention, and it presented some difficulties 
in handicapping the outcome. Similarly, there are a lot of 
issues around the notice of guaranteed delivery mechanism (in 
particular, how to prevent gamesmanship to "double count" or 
inflate support) that could probably use some deeper study. 

How can antitrust or other regulators be instrumental in 
defending against a takeover attempt? 

Regulatory defenses, which can include public statements and 
private efforts, are some of the key reasons for the collapse of 
the largest recent hostile offers. That may be of no surprise 
given recent regulatory trends, with a record -setting number of 
deals becoming unwound due to antitrust and other regulatory 
concerns. 

Still, the stakes in a hostile deal are different. The decision to 
use a regulatory defense, antitrust or otherwise, is a significant 
choice, and one a target board cannot take lightly. Once 
regulators have been focused on an issue, it is hard to reverse 
course, even if the bidder raises its price or the target is interested 
in reversing the acquisition and doing a "Pac-Man defense" 
where the target attempts to acquire the bidder instead. 

Can these strategies be applied to other areas of public 
company interest, such as managing shareholder activism? 

Defending against takeover attempts and shareholder activism 
fights have a lot in common. However, there are significant 
differences, usually stemming from the different objectives 
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involved, that make it hard to transplant strategies wholesale 
from one situation to the other. 

In both cases, it is important for companies to have credibility 
with their shareholder base, which must be earned prior to the 
actual battle. And both types of defensive strategies require a 
full-throated articulation of the company's business plan and 
vision. In that way, both are three-dimensional strategic and 
tactical processes that require inventiveness, creativity, and 
strong advocacy skills. They also require fine judgment and an 
ability to distinguish nuances. 

What is the most important lesson you learned from 
representing Perrigo in this situation? 

There were many lessons, given the complexity and novelty of 
the issues. For example, our team learned just how important it 
is to coordinate a master plan when fighting on three continents, 
and how a seemingly unimportant development in one place 
can be used to great effect elsewhere. We learned how to choose 
where to fight aggressively and where not to. 

That said, I think the most important lesson is the virtue of 
patience. This is probably the hardest thing. to counsel, as the 
temptation to punch or counterpunch is very strong when you 
are on defense and in "reactive" mode much of the time. We 
had plenty of opportunities to make statements, or take actions, 
that would have backfired. But when you believe in your plan, 
you need to find the space and time to give your chosen strategy 
a chance to work. Or in other words, when playing for field 
position, you sometimes have to punt. 




