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April 24, 2008

Proposed Treasury Regulations Provide that Small Investments
in U.S. Firms May Be Subject to CFIUS Review

The Treasury Department this week issued proposed regulations that confirm that small investments
(i.e., less than 10%) by foreigners in U.S. businesses – including sovereign wealth fund (SWF) investments
– may not escape the review of the Committee on Foreign Investment in the United States (CFIUS) when
the investment potentially provides the foreign investor with “the power … to determine, direct, or decide
important matters affecting an entity.” Specifically, the proposed regulations clarify that the safe harbor for
less than 10% investments will not apply if the foreign investor has any plan or intention to exercise control
over a U.S. business, possesses or develops any purposes other than investment, or takes any action
inconsistent with acquiring or holding its interest solely for the purpose of investment.

The proposed regulations are meant to clarify the process and scope of the national security review
of acquisitions that could result in foreign control of businesses engaged in interstate commerce in the
United States pursuant to the recently enacted Foreign Investment and National Security Act of 2007
(FINSA) (for more information on FINSA, see our July 13, 2007 memorandum). Although FINSA does
not make specific reference to SWFs, many recent SWF infusions into U.S. financial institutions were
structured as less than 10% investments in order to minimize the potential for delays resulting from a
protracted CFIUS review (for more information on SWFs, see our December 7, 2007 memorandum). The
proposed regulations emphasize that parties should focus not only on the size of the interest that will be
held by the foreign investor, but also on the transaction’s governance arrangements in order to ensure that
the foreign investor’s actions clearly and credibly evidence that the foreign investor’s stake is held “solely
for the purpose of investment.”

The proposed regulations would also require CFIUS to conduct a formal 45-day investigation of
any foreign investment by an entity controlled by a foreign government (this would include SWFs) or any
transaction that would result in control by a foreign person of critical U.S. infrastructure (defined by the
regulations as those systems and assets which, if destroyed, would have a debilitating impact on U.S.
national security), unless both the Treasury Secretary and the head of the lead reviewing agency conclude
after an initial review that the transaction will not impair U.S. national security.

The proposed regulations arise in the context of a politicized environment of heightened
international scrutiny of investments by SWFs and other state-controlled companies. In addition to the
recent failure by Bain Capital together with a Chinese company to receive CFIUS clearance for their
proposed acquisition of 3Com (for more information, see: www.wlrk.com/docs/CFIUScontrol.pdf), we
have recently seen the first prohibition by the Canadian government of a cross-border transaction under the
Investment Canada Act (blocking Minnesota-based Alliant’s $1.3 billion acquisition of Canadian space
equipment company MacDonald Dettwiler) and Germany’s intention to enact legislation permitting its
government to block unwanted investments by state-controlled entities. These developments, together with
the Dubai Ports World situation, point to the increased need for transaction parties to understand and
consider strategically the regulatory and political framework for government national security reviews prior
to entering into cross-border transactions. 
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