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Delaware Supreme Court Recognizes Narrow Exception to  
Attorney-Client Privilege in Stockholder Books-and-Records Request 

The Delaware Supreme Court recently affirmed an order requiring a Delaware corporation to 
produce a broad collection of corporate files, including privileged material, to a stockholder seeking 
to inspect corporate books and records.  While the decision is notable for the breadth of the 
inspection it orders and as an important cautionary example, it arises from extreme facts and does not 
suggest a departure in the law of privilege in Delaware.  Wal-Mart Stores, Inc. v. Ind. Elec. Workers 
Pension Trust Fund IBEW, No. 614, 2013 (Del. July 23, 2014). 

The stockholder demand for inspection followed a media report on alleged corruption and 
bribery at the Delaware corporation’s Mexican subsidiary.  According to the report, counsel for the 
corporation found “reasonable suspicion to believe that Mexican and USA laws have been violated.” 
But the corporation’s executives criticized counsel’s “overly aggressive” response and turned the 
investigation over to the very business unit under suspicion.   

A stockholder made a books-and-records request under Section 220 of the Delaware General 
Corporation Law seeking documents relating to the bribery allegations and the investigation, 
including documents created by officers as well as board-level documents.  The Court of Chancery 
granted the request and also held that the stockholder was entitled to documents otherwise protected 
by the attorney-client privilege under a “good cause” exception developed by the Fifth Circuit Court 
of Appeals in Garner v. Wolfinbarger, 430 F.2d 1093 (5th Cir. 1970).  The corporation appealed, 
arguing that Chancery’s order “far exceed[ed]” the permissible scope of a request under Section 220 
and improperly relied on Garner to vitiate the privilege. 

The Delaware Supreme Court affirmed.  With respect to scope, the Court rejected the 
argument that a books-and-records request should necessarily be limited to board-level documents, 
holding that “the source of the documents in a corporation’s possession should not control.”  Instead, 
the Court reaffirmed that the governing standard is whether the documents sought are “necessary and 
essential” to the stockholder’s inspection purposes.  Because the stockholder here articulated a 
purpose of investigating mismanagement supported by credible and detailed factual allegations, the 
Court agreed that inspection of certain officer-level material satisfied the test.  With respect to the 
privilege, the Court expressly adopted the Garner doctrine as an exception to the attorney-client 
privilege under Delaware law.  In so doing, however, Justice Holland emphasized that the privilege 
remains “critical” to “promoting broader public interests,” and stressed that the Garner exception “is 
narrow, exacting, and intended to be very difficult to satisfy.”    

The result in Wal-Mart, while unusual in compelling the discovery of otherwise privileged 
material, should not be read as a reformation of Delaware’s law on stockholder inspection rights.  
The case involved serious allegations of misconduct, including misconduct in the course of an 
investigation by counsel.  Moreover, the law on stockholder inspection rights has always involved 
fact-intensive judicial inquiry and circumstance-specific remedies.  Nevertheless, the decision 
highlights the importance of careful process in connection with internal investigations and continuing 
vigilance as to the scope of the attorney-client privilege. 
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