
The dramatic rise of representations 
and warranties insurance (RWI), 
including its evolution for use in 

M&A deals without a seller indemnity, 
suggests that the time may be ripe 

for using RWI in public company deals. 
Although buying RWI for these deals 

presents unique challenges, with a little 
creativity from dealmakers and insurers, 
many public company deals can become 

candidates for RWI. 
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TThe use of representations and warranties insurance 
(RWI) in M&A has exploded in recent years. As its 

name suggests, RWI protects a buyer against a seller’s 
breach of its representations and warranties (reps) 
contained in the transaction agreement. Data on private 
M&A transactions (private company deals) is somewhat 
difficult to track, but one study has found that in 2018 to 
2019, 52% of private company transaction agreements 
referred to RWI, up from only 29% in 2016 to 2017 (see 
2019 ABA Private Target Mergers & Acquisitions Deal 
Points Study, at 116, available at americanbar.org (login 
required)). In 2014, Aon, a leading broker of RWI, placed 
RWI on 131 deals with a total of $5.6 billion in limits. By 
2019, these numbers had increased more than five-fold, 
with Aon placing this insurance on 795 deals with a total 
of $28.6 billion in limits. Yet, despite its dramatic growth 
in the private company deal market, RWI has so far been 
almost entirely absent from public M&A transactions 
(public company deals) in the US. 

One key difference between private and public company 
deals is the availability of post-closing recourse for the 
buyer. In private company deals, which typically involve 
the sale of a company by a small number of shareholders 
or the sale of a subsidiary by a large company, buyers 
expect sellers to indemnify them for breaches of reps. 
In contrast, in public company deals, where target 
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practice, the building blocks are already in place for the 
use of RWI in public company deals.

 Search Representation and Warranty Insurance for M&A 
Transactions for more on the use of RWI in private 
company deals.

THE CURRENT PARADIGM

Parties considering RWI’s application in public company 
deals should understand how it currently is used in 
private company deals, including:

	� Who purchases the insurance.

	� How the transaction agreements impact RWI.

	� The RWI initiation process and due diligence.

	� Common policy terms.

	� Insurer protection mechanisms.

INSURANCE PURCHASER

Although the buyer and seller can each obtain RWI, 
in recent years it has become typical for the buyer to 
purchase the insurance. This article assumes that the 
buyer is obtaining the insurance coverage. 

TRANSACTION AGREEMENTS

For the most part, insurers work with the transaction 
agreements that the parties negotiate. In other words, 
although insurers at times may suggest limitations to 
coverage based on how certain reps are drafted (which 
may cause further revisions to transaction documents), 
insurers generally insure (or exclude) the specific reps 
contained in the transaction documents as negotiated by 
buyers and sellers. 

Therefore, insurers need to be cautious in the case of a 
seller agreeing to overly broad or generous reps when 
the seller may be viewed as having nothing at stake. On 
the other hand, insurers also take comfort in knowing 
that buyers conduct careful due diligence even if there is 
recourse (whether from the sellers or RWI). This is partly 
because even if post-closing recourse is available, it is 
generally limited due to deductibles before, and caps (or 
policy limits) after, the recourse applies. 

RWI INITIATION PROCESS AND DUE DILIGENCE

The RWI process commences when a buyer contacts 
an insurance broker. After executing a non-disclosure 
agreement (NDA), the buyer supplies basic materials to 
the broker, such as a draft of the transaction documents 
and details about the transaction. The broker obtains 
NDAs from potential primary insurers, as well as 
indicative quotations. The buyer then selects the primary 
insurer. When necessary for additional capacity, the 
broker assists in constructing a tower of excess insurers 
to sit above the primary layer. 

The potential insurers conduct due diligence, which 
primarily involves a thorough review of the buyer’s due 

companies are usually owned by many shareholders 
who trade in and out of the shares in the public markets, 
there traditionally has been no post-closing indemnity, in 
part because of the view that there would be no one left 
to pay it. 

RWI has arisen to supplement or replace the 
indemnification obligations traditionally imposed on 
sellers in private company deals (for more information, 
search Indemnification Clauses in Private M&A 
Agreements on Practical Law). RWI was initially offered 
in the US in the late 1990s as a way for sellers to offset 
some of their indemnification obligations, although it 
took over a decade to gain traction. The RWI market 
was initially driven by private equity buyers who sought 
insurance to make their offers more attractive to sellers 
in auctions. Soon, however, the use shifted to private 
equity sellers, who did not want to set aside investor 
money for potential indemnification obligations (or have 
to claw it back). 

The use of RWI has since expanded, with both corporate 
and private equity buyers being frequent purchasers of 
the product. Insurers at first insisted that sellers continue 
to stand behind their reps, either by having the sellers 
bear at least a portion of the RWI retention or deductible, 
or by only issuing coverage in excess of a seller indemnity. 
Currently, however, insurers no longer insist that sellers 
must have “skin in the game,” and regularly provide 
coverage in private company deals without a seller 
indemnity.

The lack of public M&A RWI likely derives from the 
fact that public transaction agreements do not contain 
indemnification provisions to begin with, so there is 
no indemnification to supplement or replace. But the 
evolution of the RWI product away from a skin-in-
the-game model to one in which sellers often have no 
post-closing recourse has opened up new possibilities. In 
many ways, private company deals in which sellers have 
no financial liability for breaches of their reps (other than 
for fraud, for which liability often cannot be limited as a 
matter of public policy) resemble public company deals, 
where sellers also generally face no financial liability 
for breaches of reps. This raises the question of whether 
there are opportunities to use RWI in public company 
deals in the US.

Commentators, practitioners, and insurance carriers 
have suggested various reasons why RWI should not, 
or could not, be used in public company deals. This 
article explores:

	� The current paradigm of how RWI is used in private 
company deals.

	� The challenges posed by, and potential solutions for, 
using RWI in public company deals.

The premise of this article is that the use of RWI is 
possible in some public company deals, even though the 
product may differ from how it is used in private company 
deals. While this requires some evolution in thought and 

Fall 2020 | Practical Law32 © 2020 Thomson Reuters. All rights reserved.  



search Purchase Agreement: Materiality Scrape on 
Practical Law). 

 Search Representation and Warranty Insurance for M&A 
Transactions for more on common RWI policy terms.

INSURER PROTECTION MECHANISMS

RWI insurers seek to protect themselves through three 
fundamental ways: 

	� The diligence process. Insurers push buyers to 
perform meaningful due diligence. Insurers carefully 
review due diligence reports, seek full disclosure 
of known liabilities on disclosure schedules (which 
are excluded from coverage), conduct lengthy due 
diligence calls with buyers and their advisors, and ask 
numerous follow-up questions. 

	� Exclusions. Insurers add exclusions to coverage: 
	z for any known problems; 
	z if the insurers have not seen enough evidence of due 

diligence; or
	z in certain areas that they perceive as inherently risky 

(for example, asbestos liability).

Insurers may also limit coverage to serve as excess 
coverage to an appropriate underlying insurance policy 
(for example, in some deals, insurers may insist on 
underlying cyber insurance to serve as an initial layer 
of coverage for breaches of reps that relate to cyber 
issues, or on underlying environmental insurance as an 
initial layer of coverage for breaches of reps that relate 
to environmental issues). 

	� Retentions and caps on liability. Retentions in RWI 
are sizeable, usually around 0.5% to 1% of deal size 
(sometimes less for larger deals). Recent data from 
Aon shows that claims have been made in 25% of 
policies issued in 2016. (Because there is a lag between 
policies being issued and claims being placed, more 
recent policy years do not yet have a full claim history. 
See Aon, Representations and Warranties Insurance 
Claim Study (2020) (Aon Claim Study), at 7, available 
at aon.com.) However, far fewer claims lead to payouts. 
Between 2013 and 2018, only 13% of claims in deals 
under $100 million in size led to a recognized loss 
above the retention (and therefore a collection), and 
that percentage was even lower for larger deals, in 
particular those above $500 million. (Aon Claim Study, 
at 8.) In addition, RWI policies usually have caps, with 
10% of the deal value being the common limit. 

THE PUBLIC OPTION: OBSTACLES AND 
POTENTIAL SOLUTIONS

Can RWI also work in public company deals? RWI might 
have a unique role to play in providing insurance in these 
deals where no post-closing recourse is available from 
sellers, and no seller indemnification option is available 
as with private company deals. 

diligence. The insurers receive access to the data room 
and all the written due diligence reports created by the 
buyer and its advisors (subject to non-reliance letters). 
(For more information, search Due Diligence for Public 
Mergers and Acquisitions and Due Diligence for Private 
Mergers and Acquisitions on Practical Law.)

If the insurers are satisfied that the buyer has done 
adequate due diligence regarding the seller’s reps, the 
insurers provide coverage. If the insurers ultimately 
are not comfortable with the degree of due diligence 
conducted by the buyer on any of the seller’s reps, the 
insurers may insist on exclusions to coverage. In addition, 
RWI insurance coverage typically excludes: 

	� Any breaches of reps of which the buyer’s “deal team” 
(three to five key members of a buyer’s due diligence 
team) had “knowledge” (typically defined as actual 
conscious awareness both of a particular fact and 
that the fact constitutes a breach, and not including 
imputed or constructive knowledge or a duty of 
inquiry). 

	� Any exceptions to the reps that are specifically listed 
on disclosure schedules, because the disclosure 
negates the potential breach (for more information, 
search Disclosure Schedules: Mergers and Acquisitions 
on Practical Law). 

	� Coverage in certain risk areas (for example, any liability 
arising from asbestos, polychlorinated biphenyls, and 
underfunded pensions). 

 Search Representation and Warranty Insurance for M&A 
Transactions for more on RWI exclusions.

COMMON POLICY TERMS

Typically, buyers seek to bind insurance coverage as 
of the deal signing, because this provides coverage 
for pre-signing breaches that are discovered between 
signing and closing. In addition, obtaining the RWI and 
negotiating the policy terms before signing gives buyers 
the maximum comfort that insurance can be obtained on 
acceptable terms, before losing the alternative of asking 
sellers to provide an indemnity. 

Common RWI policy terms include: 

	� Coverage for 10% of deal size (typically measured by 
enterprise value).

	� Retentions or deductibles around 0.5% to 1% of deal 
size (sometimes less for larger deals).

	� Three years of coverage for general reps.

	� Six or seven years of coverage for tax reps and 
fundamental reps that address core concepts such as 
title, authorization, and capitalization. 

	� A “materiality scrape,” meaning that even though a 
rep may be qualified by a materiality qualifier, the RWI 
insurers are typically willing to provide coverage that 
removes the effect of this qualifier for the purposes 
of the insurance coverage (for more information, 
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In a typical public company deal, the bring-down 
condition (which refers to the “bringing down” of a 
seller’s reps between signing and closing) is set at a very 
high level. Many large-cap public company deals require 
reps to be untrue in a way that would have a material 
adverse effect (MAE) before a buyer can terminate a 
transaction between signing and closing, although 
there are exceptions, especially for smaller deals and 
certain types of reps (usually fundamental reps, such 
as authority and capitalization, where a lower level of 
materiality often applies). 

The definition of MAE is usually closely negotiated, and 
the language is critical. Generally, an MAE means that 
the reps must be so untrue that the target company has 
suffered a materially adverse change in its long-term 
profitability (often excluding industry- or economy-
wide downturns, among other things). Therefore, if a 
rep is merely untrue, or even if it is materially untrue, 
but does not (by itself or together with other untrue 
reps) constitute an MAE, the buyer generally does not 
have a walk-away right before closing. And, because 
the reps expire as of closing, if the reps turn out to be 
inaccurate, the only post-closing recourse a public 
company buyer has is an action for fraud (which can be 
difficult to establish and has been uncommon in public 
company deals). 

 Search Merger Agreement (All-Cash, Pro-Buyer) for a model 
public company merger agreement, including more on how a 
bring-down condition and an MAE function, with explanatory 
notes and drafting and negotiating tips.

Some alternative structures, such as the use of 
contingent value rights (CVRs), function as holdbacks 
based on certain contingencies, but their use in public 
company deals is rare (for more information, search 
Contingent Value Rights (CVRs) on Practical Law). 
Therefore, there is a clear gap that RWI may be able to fill 
in public company deals, provided that the obstacles to 
using it can be overcome.

Concerns about the use of RWI in the public company 
context include:

	� A belief that less due diligence is performed in public 
company deals and therefore insurers may have less 
comfort in the reliability of sellers’ reps. 

	� The possibility that insurers may view risk factors and 
other broad forward-looking statements in public 
company disclosure as known risks that would result in 
broad exclusions in the policy. 

	� A desire by insurers to avoid providing insurance 
against disclosure lawsuits by shareholders.

	� The fact that reps in public company deals are 
more often qualified by an MAE standard, and the 
bring-down condition is more often set at a higher 
(for example, an MAE) standard. Offering materiality 
scrapes in these deals may therefore be too risky. 

	� The perception that because public company 
deals tend to be larger than private company 

deals, insurance is less useful because the dollar 
value threshold of the retention is larger (making 
reimbursement by the insurer less likely). 

	� The difficulty of arranging insurance before 
signing because of the enhanced need to preserve 
confidentiality. 

While these concerns are legitimate, none of them 
should prevent parties from considering RWI for public 
company deals. 

DUE DILIGENCE AND PUBLIC DISCLOSURE 

A belief persists that public company deals involve less 
due diligence than private company deals because: 

	� The materiality threshold for what matters to public 
company buyers is often higher than the materiality 
threshold in private company deals.

	� The greater need for secrecy in public company deals 
means that these deals get done more quickly and with 
less disclosure and fewer seller employees available 
for due diligence and disclosure.

	� There is already ample disclosure in the markets, 
including Securities and Exchange Commission (SEC) 
documents and analyst reports, on which buyers 
can rely. 

These factors may also result in buyers creating fewer 
written due diligence reports for insurers to review, which 
may dissuade insurers from providing coverage. 

However, it is unclear to what extent buyers actually 
do less due diligence on public company targets, 
particularly when other factors (such as the deal size and 
timeline) are held constant. Given the lack of post-closing 
recourse, the need to avoid unknown liabilities (and 
rep breaches) increases the buyer’s need to discover 
problems before closing. Further, the threshold for 
walk-away rights is often very high, which effectively 
moves the burden to discover problems mostly to the 
pre-signing phase, increasing the pressure for buyers to 
get the due diligence right. 

Additionally, the availability of public company 
information (for example, in SEC filings) actually 
increases the due diligence available to the buyer and 
insurers, and has the added protection that a seller’s SEC 
filings are:

	� Vetted for potential securities law liabilities (for more 
information, search Securities Act and Securities 
Exchange Act Liability Provisions: Overview on 
Practical Law). 

	� Reviewed and certified by its directors and officers, 
as compared to the curated information that might 
appear in a buyer’s due diligence report. 

Even in situations where a public company buyer might 
be inclined to conduct less due diligence, if it knows it 
needs (or wants) to buy RWI, it would be likely to perform 
sufficient due diligence to enable the insurer to write 
the coverage. Additionally, if insurers believe that the 
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materiality level for certain public disclosure is too high 
for them to rely on the disclosure for the purpose of 
issuing coverage (for example, because a relevant event 
may not trigger SEC reporting requirements, but may 
lead to a breach that would be expensive for the insurer), 
it might be possible to have more targeted due diligence 
or a different contractual standard imposed through 
exclusions in certain areas. In any case, insurers writing 
RWI on a public company deal should be able to adapt to 
the different style of due diligence. 

In some cases, the need for speed or reluctance 
to perform broad due diligence acceptable to RWI 
insurers might mean that a public company deal is 
not a good candidate for RWI. Nevertheless, RWI may 
still be appropriate for a large number of other public 
company deals.

 Search Due Diligence for Public Mergers and Acquisitions for 
more on publicly available information and due diligence in 
public company deals.

PUBLIC COMPANY RISKS AND FORWARD-LOOKING 
DISCLOSURE

Certain broad reps that are specific to public company 
deals might present enhanced risks to insurers. One 
important category of these broad reps relates to 
compliance with public company reporting obligations, 
for example, the filing and accuracy of SEC reports, 
compliance with the Sarbanes-Oxley Act and stock 
exchange rules, and maintenance of relevant disclosure 
controls and procedures (for more information, search 
Periodic Reporting and Disclosure Obligations: Overview 
and Corporate Governance Standards: Overview on 
Practical Law). Insurers may be wary of insuring against 
these kinds of public company risks, which may seem 
significantly more wide-ranging than the kinds of 
business-type risks that they are accustomed to insuring 
against in the private company context. 

While public company reporting reps may present 
challenges, they should not prevent the use of RWI in 
public company deals. For example, the RWI market 
can develop a set of standard exclusions similar to 
the standard exclusions that are commonplace in 
private company deals. In the public company RWI 
context, the market may (or may not) evolve to exclude 
coverage for certain public company legal or disclosure 
compliance reps. 

The development of this RWI exclusion may also be 
viewed as a natural extension of insurers’ typical refusal 
to cover 10b-5 reps in the private company context even 
if the parties include these reps in their transaction 
agreement. A 10b-5 rep is a rep that typically tracks the 
language of Rule 10b-5 of the Securities Exchange Act 
of 1934 (Exchange Act), a key antifraud provision that 
focuses on preventing materially misleading disclosure or 
omissions.

 Search Stock Purchase Agreement (Pro-Buyer Long Form) for a 
model private company acquisition agreement, including a 
10b-5 rep, with explanatory notes and drafting and 
negotiating tips.

A related topic that may raise concerns about placing 
RWI in public company deals is the extent to which 
insurers may view risk factors and other generic forward-
looking cautionary statement language contained in 
SEC filings as known risks resulting in exclusions under 
a policy’s knowledge exclusion. Given the very broad risk 
factor and forward-looking statement disclosure that is 
typical in public company filings, if insurers tried to insist 
on adding exclusions on the basis of a buyer’s knowledge 
of these broad statements of risk, it could strip the RWI 
policy of much value. 

 Search Risk Factors: What Keeps You Up at Night? and 
Forward-Looking Statements: Securing the Safe Harbor for 
more on risk factors and forward-looking cautionary statements 
used by public companies in SEC filings. 

Even in situations where a public company buyer 
might be inclined to conduct less due diligence, if 
it knows it needs (or wants) to buy RWI, it would 
be likely to perform sufficient due diligence to 
enable the insurer to write the coverage.

35The Journal | Transactions & Business | Fall 2020© 2020 Thomson Reuters. All rights reserved.  



However, broad public company disclosure should 
not result in an unmanageable list of exclusions in 
RWI policies. In many public company deals, although 
disclosure in SEC filings is deemed to qualify the reps, 
generic risk factors often are not treated the same way, 
and insurers should not consider a buyer to have had 
knowledge of a risk solely because it was included as a 
risk factor. Rather, insurers should carefully review public 
disclosure and insist on excluding from coverage only 
sufficiently specific and detailed disclosure that presents 
a real known risk. In Australia, where RWI policies are 
sometimes used in public company deals, the policies 
often use language (either by way of the definition of 
loss or through language in the exclusions section) that 
makes clear that generic, forward-looking risk factors in 
public filings are not an exclusion from the policy.

SHAREHOLDER LITIGATION

In public company deals, selling shareholders sometimes 
allege that the company’s disclosure is misleading and 
attempt to enjoin the merger or seek damages after it 
closes, either under state law (often in the Delaware 
Court of Chancery) or under Section 14(a) or 14(e) of 
the Exchange Act in federal court. In the event of a 
post-closing damages lawsuit, selling shareholders 
often allege that they suffered damages by accepting an 
inadequate price because they were misled by deficient 
disclosure, and attempt to hold the seller’s board of 
directors or the seller, and sometimes the buyer, liable. 
Less commonly, the buyer’s shareholders sue the buyer’s 
board alleging that the buyer overpaid for the target 
company (for example, the buyer’s shareholders may 
claim to have been deceived about the target company’s 
prospects). 

 Search Fiduciary Duties in M&A Transactions for more on 
disclosure-related litigation in M&A transactions.

A concern about the use of RWI in public company deals 
is that insurers likely would refuse to write insurance 
policies that may lead to a payout in certain of these 
types of commonplace shareholder litigation. The 
purpose of RWI historically has been to guard against 
operational risk, rather than the risk of the transaction 
itself, and so it is not surprising that insurers might prefer 
to avoid having to cover payouts in shareholder litigation.

Furthermore, shareholder litigation usually involves 
litigation over documents that, at the time of the 
signing of the deal, do not yet exist (for example, a 
proxy statement or registration statement) (for more 
information, search Proxy Statements: Public Mergers 
and Registration Statement: Form S-4 and Business 
Combinations on Practical Law). Any rep that covers 
information to be provided in the future resembles a 
covenant, rather than an ordinary rep. RWI policies 
typically exclude coverage for breaches of covenants 
(for more information, search Representation and 

Warranty Insurance for M&A Transactions on Practical 
Law). Insurers therefore may try to insert exclusions 
to eliminate coverage for certain types of deal-related 
shareholder lawsuits. 

MATERIALITY SCRAPES

Due to the more prevalent use of MAE qualifiers in reps 
in public company deals compared to private company 
deals, insurers may be more reluctant to offer materiality 
scrapes in public company RWI policies. Insurers might 
fear that by including many MAE modifiers in reps, sellers 
would be inclined to include more and broader reps on 
the theory that “none of it matters unless it rises to the 
level of an MAE.” This concern may be exacerbated by the 
use of an MAE threshold for a bring-down condition, for 
two reasons, namely that it may increase the willingness 
of sellers to give reps that have small inaccuracies, and it 
may lead to more deals with rep breaches, thus increasing 
the risk of liability for insurers (see above The Public 
Option: Obstacles and Potential Solutions). 

If public company sellers did broaden the scope of reps 
because of the inclusion of more MAE modifiers, then 
scraping materiality from an enhanced set of reps (which 
has become common in private company deals) might 
subject RWI insurers to higher risks compared to the 
private company deal market. On the other hand, if an 
RWI insurer does not scrape away the MAE standard, 
insurance coverage has far less value to public company 
buyers, at least with respect to MAE-qualified reps. 

This concern may be overstated. Sellers typically do 
not want to risk allowing known breaches of reps to 
exist at signing, whether the reps are qualified by a 
simple “material” standard or by an MAE standard, 
and therefore there is usually adequate disclosure of 
known or potential issues in the disclosure schedules. 
Buyers also prefer and therefore negotiate for fewer 
MAE qualifications in the reps themselves, to encourage 
sellers to disclose more as exceptions to reps in 
disclosure schedules. Buyers seeking an RWI policy 
can also do more due diligence on reps that are MAE-
qualified to provide further comfort to the insurer beyond 
the disclosure schedule itself. 

If the combination of due diligence and disclosure 
schedules is not sufficiently thorough, insurers may insist 
on per-claim materiality standards for specific reps. 
Even in this case, however, insurers should scrape below 
the MAE, meaning that buyers should be able to obtain 
meaningful protection by buying insurance. Insurers 
who do not provide a full scrape of MAE might provide 
a synthetic materiality threshold (for example, they may 
provide insurance against a breach of a rep in excess of a 
certain loss threshold, effectively adjusting the retention 
for a claim based on a breach of that rep). These per-
claim materiality constructs:

Fall 2020 | Practical Law36 © 2020 Thomson Reuters. All rights reserved.  



L

	� Are frequently tied to a specific dollar threshold.

	� Often include both aggregation language and a 
tipping concept (meaning recovery from the first dollar 
once the threshold is exceeded).

	� Should not impede a buyer from recovering on a claim 
of any real significance. 

DEAL SIZE AND RETENTION

Extending RWI to public company deals raises the issue 
of whether the larger deal size, and correspondingly 
larger retention, may make insurance less useful. As 
noted above, retentions in RWI are typically around 0.5% 
to 1% of deal size (sometimes less for larger deals) (see 
above Common Policy Terms). 

The relative size of public and private company deals 
should not prevent parties from seeking RWI in 
public company deals. As an initial matter, very large 
private company deals do get RWI coverage. Marsh, 
a leading RWI broker, has noted that deals in excess 
of $10 billion have been insured in recent years (see 
Marsh, Transactional Risk Insurance 2019: Year in Review 
(2020), at 7, available at marsh.com). Furthermore, on 
larger deals, insurers have sometimes been willing 
to reduce the size of the retention as a percentage 
of the transaction. Even if insurers are not willing to 
reduce percentage retentions on larger deals, a larger 
acquiror should be able to absorb the loss from a higher 
deductible and could still benefit from the protection 
given by the insurance. 

At times, the largest public company deals may exceed 
the maximum amount of coverage typically available in 
the RWI market (unless purchasers would be willing to 
purchase less coverage than the usual 10% of the value 
of the transaction). The maximum amount of coverage 
available is generally about $1.5 billion of insurance 
coverage, corresponding to a deal value of approximately 
$15 billion. 

However, the exclusion of the largest end of the public 
deal market should not be an obstacle for many public 
company deals. Most public company deals are not 
mega-deals. According to S&P Capital IQ, only 1.5% of 
all deals involving publicly traded US target companies 
in the last three years have had a deal value above 
$10 billion. In addition, if RWI is extended to public 
company deals, it is possible that over time: 

	� The size of insurable deals will grow, as it has with 
private company deals. 

	� Insurers will raise the current maximum insurance 
coverage, if the RWI product is otherwise working in 
the public company deal market. 

CONFIDENTIALITY AND TIMING

Obtaining RWI necessarily may increase the chance of 
a leak, because it increases the number of people who 
know about the deal. This is a concern in any deal, but a 

bigger danger in public company deals, where protecting 
against leaks is necessary to prevent a run-up in the 
stock price and to avoid damage to the company if the 
negotiations fail. It is possible that issues concerning 
the timing and speed of a public company deal may 
make RWI impractical in certain types of public company 
deals. However, not all public company deals move 
at breakneck speed, and it is feasible in many public 
company deals to undertake the RWI placement process 
prior to signing.

Alternatively, if RWI cannot be bound pre-signing, it 
should be possible in some cases to place and bind 
coverage after signing. This removes the danger of a leak 
and also removes one set of tasks from an already hectic 
pre-signing schedule (which is often compressed in 
public company deals because of concern about leaks). 

There are some disadvantages and impediments to 
placing insurance post-signing. For example, when 
signing transaction documents, the buyer does not know 
exactly what insurance it will be able to buy, and for how 
much. Binding after signing also means that the parties 
are without coverage for pre-signing breaches learned 
about after signing and before the policy is bound 
(however, breaches that both occur and are discovered 
post-signing but pre-closing are generally excluded as 
interim breaches, even if the policy is bound at signing). 
The more time that elapses after signing, the more the 
buyer is likely to learn about the seller, reducing the value 
of insurance against unknown risks. 

These downsides to binding after signing (if necessary) 
may be mitigated by moving very quickly after signing 
and preparing and planning as much as possible 
(including getting quotes and selecting a primary insurer) 
in advance of signing. Moreover, in a public company 
deal, waiting to bind insurance until after signing does 
not present the same lost opportunity costs as might 
exist in a private company deal context, such as a buyer’s 
loss of the chance to obtain indemnification from a seller. 
In a public company deal, indemnification is not a lost 
opportunity. Even if a buyer receives an insurance quote 
higher than it expected, it can still decide whether to buy 
RWI or to self-insure (meaning not get RWI, which is the 
norm in public company deals currently).

LOOKING AHEAD

RWI has strong potential in public company deals. Although 
public company RWI will necessarily look different from 
private company RWI, these differences should not bar 
the use of RWI in public company deals in the appropriate 
circumstances. 
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