
Developments in Governance and 
M&A Litigation



The Litigation Environment

• The landscape remains challenging for 
corporations, their directors, and their officers

• Lawsuits attacking public company deals are ubiquitous 
in federal courts, and litigation targeting so-called 
conflict transactions has grown in scope and difficulty

• Cases are harder and more expensive to litigate 
and settle than ever in the Delaware courts.

• Increasing pressure from Director and Officer Insurers

• Attacks on advisors and lawyers from both the plaintiffs 
bar and the bench 
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M&A Litigation:  Securities Suits

• Nearly every significant public merger transaction continues to attract strike suits 
from the stockholder plaintiffs’ bar, but the nature of those attacks has evolved
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• Class-action merger-objection 
securities suits have decreased 
over the past two years

• Instead, most are now styled as 
individual actions or made via 
demand letters

• These challenges remain a 
nuisance to public company 
M&A, but can be efficiently 
mooted via supplemental 
disclosures and modest 
attorneys’ fee payments

SOURCE:  NERA ECONOMIC CONSULTING



M&A Litigation:  Fiduciary Suits

Fiduciary duty litigation in the Delaware Courts has been acutely focused on alleged 
controlling stockholders

3

Increasingly aggressive findings 
of “control”

• In re Pattern Energy Group (Del. 
Ch. 2021)

• Recognized claim against a 
“controller” who did not own any 
stock in company at time of 
transaction

Increasingly aggressive findings 
of “conflict”

• In re Tilray Inc. (Del. Ch. 2021)

• Sustained entire fairness claim 
where a special committee 
allegedly failed to use a control 
group’s desire for tax advantages as 
leverage

But potentially some indication 
that disclosure can cleanse

• In re MultiPlan Corp. (Del. Ch. 
2022)

• Upheld complaint targeting SPAC
fiduciaries, but left open possibility 
that better disclosure of specific 
issues could have avoided entire 
fairness



M&A Litigation:  Fiduciary Suits Cont’d

Stockholder fiduciary duty litigation has also continued to target officers even where 
claims cannot be made against directors

Delaware’s corporate law council, however, recently proposed amendments to the 
DGCL that would extend exculpation protection to officers in many circumstances
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Morrison v. Berry
(Del. Ch. 2019)

In re MindBody, Inc. 
(Del. Ch. 2020)

In re Baker Hughes 
Inc. (Del. Ch. 2020)

City of Warren v. 
Roche (Del. Ch. 2020)



M&A Litigation:  Contract Suits Cont’d

The pandemic gave rise to multiple disputes among merger partners, which, in turn, 
led to important decisions from the Delaware courts on merger agreement terms

AB Stable VII v. MAPS Hotels (Del. 2021)

Snow Phipps Group v. KCAKE Acquisition (Del. Ch. 2021)

• Allowed acquiror to escape deal where seller’s “reasonable” actions in 
response to the pandemic were not consistent with past practices

• Treated ordinary course covenant and material adverse effect provisions as 
entirely distinct

• Conducted a very traditional material adverse effect analysis, holding the 
pandemic’s effects to lack durational significance

• Although target also undertook cost-cutting in response to pandemic, 
magnitude was less than in AB Stable
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M&A Litigation:  Contract Suits Cont’d

Bardy Diagnostics v. Hill-Rom (Del. Ch. 2021)

Level 4 Yoga v. CorePower Yoga (Del. Ch. 2022)

• No material adverse effect where significant change to Medicare 
reimbursement rate was a “change in law” carved out from the definition

• Court parsed the MAE language carefully:  disproportionality exception to 
the carve outs was drafted narrowly

• Even where MAE definition does not have forward looking language, no 
MAE unless effects are consequential over commercially reasonable period

• “Extraordinary” actions during pandemic were not outside ordinary course, 
because seller had always complied exactly with franchisee obligations
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Governance Litigation:  New Demand Futility Standard

• Stockholder derivative suits—those brought on behalf of the corporation—cannot 
proceed unless a litigation demand of the corporation’s board would be ”futile”

• The Delaware Supreme Court recently revised this demand futility test for the first 
time in ~40 years in United Food & Commercial Workers Union v. Zuckerberg
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To excuse demand under the new test, a complaint must allege with 
particularity that at least half of the members of the current board 
(1) received a material personal benefit from the misconduct alleged in 

the complaint; 
(2) face a substantial likelihood of liability on any of the claims in the 

complaint; or 
(3) lack independence from someone who received a material personal 

benefit from the misconduct alleged in the complaint or who would 
face a substantial likelihood of liability for any of the claims in the 
complaint

Justice Tamika 
Montgomery-Reeves, 

DE Supreme Court



Governance Litigation:  Risk Oversight

• Delaware’s Caremark doctrine obligates corporate directors to implement and 
oversee effective risk management and compliance controls

• Originally articulated in the 1996 Caremark decision from the Court of Chancery, the 
doctrine was revitalized by the Delaware Supreme Court’s 2019 decision in Marchand
v. Barnhill
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Governance Litigation:  Risk Oversight

Multiple complaints sustained in wake of Marchand

Several books and records requests upheld predicated on same theories
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Governance Litigation:  Risk Oversight

Caremark claim against Boeing arising from 737 Max issues led to one of the largest 
derivative litigations settlements in history
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In re The Boeing Co. Derivative Litig. (Del. Ch. 2021)

• Claims alleging breaches of fiduciary duty by the Boeing board in 
the wake of two crashes of 737 MAX planes and the subsequent 
grounding of the 737 MAX fleet

• Caremark theories sustained on both prongs:
1. Insufficient board-level system to monitor airplane safety
2. Failure to address “red flags” in wake of first crash



Governance Litigation:  Risk Oversight

• The resurgence of Caremark claims has drawn the attention of the stockholder 
plaintiffs bar
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Significant uptick in books 
and records demands

• Inspection demands were 
already on the rise, but 
they are now increasing 
rapidly in scope and 
complexity

• As Caremark claims have 
made these more 
attractive, so have 
developments in Section 
220 law

Significant uptick in 
Caremark litigation claims

• The success of the claims 
in Marchand and its 
progeny has incentivized 
more of this litigation

• The large settlement in 
the Boeing case is likely to 
bolster this trend further

Significant uptick in 
Caremark litigation 

demands

• Even where stockholders 
are not filing suit, they 
may be demanding boards 
investigate or commence 
litigation

• And even where such 
demands are not made, 
boards may find it prudent 
to initiate their own 
investigations


