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Caremark and ESG, Perfect Together: 
A Practical Approach to 

Implementing an Integrated, 
Efficient, and Effective Caremark and 

EESG Strategy 
Leo E. Strine, Jr.,* Kirby M. Smith**& Reilly S. Steel*** 

ABSTRACT: With increased calls from investors, legislators, and academics 
for corporations to consider employee, environmental, social, and governance 
factors (“EESG”) when making decisions, boards and managers are 
struggling to situate EESG within their existing reporting and organizational 
structures. Building on an emerging literature connecting EESG with 
corporate compliance, this Essay argues that EESG is best understood as an 
extension of the board’s duty to implement and monitor a compliance program 
under Caremark. If a company decides to do more than the legal minimum, 
it will simultaneously satisfy legitimate demands for strong EESG programs 
and promote compliance with the law. Building on that insight, we explain 
how boards can marry existing corporate compliance programs with budding 
EESG programs. By integrating compliance and EESG, corporations can 
meet growing societal demands in an effective and efficient manner that 
capitalizes on existing structures. Lastly, we address how EESG and corporate 
compliance responsibilities should be allocated at the board and senior 
management level. Instead of separating compliance and EESG oversight, 
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this Essay suggests that boards embrace a functional approach, delegating 
similar compliance and EESG oversight to the same committee and managers. 
By situating EESG within the board’s existing fiduciary duties, this Essay 
provides academics, legislators, investors, and managers with a novel 
framework to conceptualize EESG while also offering a path forward for 
boards struggling to place the current EESG movement within their existing 
corporate structure. 
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I. INTRODUCTION 

 With concerns about climate change, growing economic insecurity 
and inequality, and a growing sense that some entities and industry sectors 
have grown so large, concentrated, and powerful that they may endanger our 
lives and the resiliency of our critical supply chains1 has come renewed 
concern about whether business entities conduct themselves in a manner that 
is consistent with society’s best interests. The profound human and economic 
harm caused by the COVID-19 pandemic, and its harmful effects on ordinary 
workers, will only sharpen the societal focus about whether our corporate 
governance system is working well for the many or instead subordinating the 
interests of employees and society to please the stock market. This concern 
has many manifestations, but a central one is a demand that corporations, and 
the institutional investors who control the bulk of their stock, respect the best 
interests of society and all corporate stakeholders, not solely stockholders.2 

 

 1. See, e.g., Jill E. Hobbs, Food Supply Chains During the COVID-19 Pandemic, 68 CANADIAN J. 
AGRIC. ECON. 171, 173 (2020) (observing “[f]ood supply chains dominated by a few large 
concentrated processors (e.g., meat packing) may be particularly vulnerable” to supply chain 
disruptions during the COVID-19 pandemic); Sue Reisinger, Beyond Antitrust, US Justice 
Department Expands Its Review Into Big Tech Companies, LAW.COM: CORPORATE COUNSEL (Nov. 18, 
2019, 4:20 PM), https://www.law.com/corpcounsel/2019/11/18/beyond-antitrust-us-justice-
department-expands-its-review-into-big-tech-companies [https://perma.cc/U2GR-4KBQ] 
(noting DOJ may investigate large technology companies’ handling of consumer data). 
 2. See infra Part II. 
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The buzz abbreviation for this is “environmental, social, and governance” 
(“ESG”), or as one of us has called it, “EESG.”3  

For corporate directors and managers, this demand is a mixed blessing. 
Fortunately, many corporate fiduciaries believe that companies are most likely 
to create sustainable profits if they act fairly toward their employees, 
customers, creditors, the environment, and the communities the company’s 
operations affect.4 More cynically, corporate fiduciaries fear that this is 
another “of the moment” movement that will simply pile additional checklist 
items on top of the already-extensive list of duties imposed on them over the 
past several decades. Boards and management teams are struggling to situate 
EESG within their existing reporting and committee framework and figure 
out how to meet the demand for greater accountability to society while not 
falling short in other areas.  

In this Essay, we propose a way of thinking about EESG that might be 
helpful to directors and senior managers seeking to efficiently and effectively 
create a corporate culture and policies that promote ethical, fair, and 
sustainable behavior without simply heaping additional hours and work on 
already-stretched employees and directors. To develop the framework for this 
proposal, we explain the relationship of the supposedly novel and enhanced 
concept of EESG to the pre-existing duty of corporations and their directors 
to implement and monitor compliance programs to ensure that the company 
honors its legal obligations. This longstanding duty, associated with the 
Delaware Court of Chancery’s landmark decision in In re Caremark International 
Inc. Derivative Litigation5 but rooted in the much older requirement that 
corporations conduct only lawful business by lawful means,6 overlaps with and 
should be integrated into companies’ decisions to hold themselves to even 
higher levels of responsibility.  

Understanding and acting on the need to merge EESG and corporate 
compliance will improve the ability of corporations to do this important work 
with less stress, but more impact. If a company decides to do more than the 
legal minimum toward its employees, its consumers, the environment, and 
society as a whole, and implements strong EESG policies and standards to 
hold itself accountable to those objectives, it will simultaneously satisfy 
legitimate demands for strong EESG programs and promote compliance with 

 

 3. The extra “E” for employees—a crucial but oftentimes missing component in the ESG 
discussion. See Leo E. Strine, Jr., Toward Fair and Sustainable Capitalism 6 (Roosevelt Inst., Working 
Paper No. 202008, 2020), https://rooseveltinstitute.org/wp-content/uploads//08/RI_Toward 
FairandSustainableCapitalism_WorkingPaper_202008.pdf [https://perma.cc/69BL-P6MD].  
 4. See infra notes 15–16 and accompanying text. 
 5. In re Caremark Int’l Inc. Derivative Litig., 698 A.2d 959 (Del. Ch. 1996). 
 6. Leo E. Strine, Jr., Lawrence A. Hamermesh, R. Franklin Balotti & Jeffrey M. Gorris, 
Loyalty’s Core Demand: The Defining Role of Good Faith in Corporation Law, 98 GEO. L. REV. 629, 649 
–51 (2010). 
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law. By aiming for higher standards of conduct than the law mandates, 
corporations should at least do what is legally required. 

Building on this framework, we also give some suggestions about how 
directors and managers can implement an integrated compliance and EESG 
policy efficiently and effectively. Most importantly, we focus on the need to 
ensure that relevant issues are allocated in a sensible way. This means 
allocation not only at the management level, which ensures that the 
appropriate expertise and judgment is brought to bear on the risks companies 
face and pose to their stakeholders, but also that corresponding reporting and 
accountability structures exist at the board level. Without a sensible allocation 
of responsibility and the recognition that diverse expertise is needed to 
effectively address diverse risks, companies hazard missing key warning signals 
and failing to turn lofty goals for responsible behavior into effective action. 

In showing the natural relationship of EESG with the longstanding duty 
to comply with the law, we build on a nascent literature that has begun to 
connect EESG and corporate compliance.7 For example, in recent work, 
Stavros Gadinis and Amelia Miazad champion greater corporate focus on 
“sustainability” as more promising than mere compliance and propose 
modifying directors’ fiduciary duties to include ESG considerations.8 We 
agree that a greater focus on sustainability and respect for stakeholders is 
socially useful, but instead of adding a new component to the traditional 
fiduciary duties of loyalty and care, we situate EESG within the established 
legal regime and propose a way for boards to address the demands of EESG 
and compliance in an integrated, efficient, and effective way. 
 This Essay proceeds in three parts. Starting with a brief overview of the 
contemporary debates regarding stakeholders and EESG, Part I observes that 
corporate law’s first principle is that a corporation must conduct lawful 
business by lawful means. From this first principle, the Essay then situates 
today’s focus on EESG as an extension of the principle that corporations must 
act in accordance with the legitimate expectations of society for lawful and 
ethical conduct. In particular, the Essay explains that, as a matter of practical 
business strategy, if a company strives to be an above-average corporate 
citizen, then it will also be much more likely to simultaneously meet its 
minimum legal and regulatory duties. In this way, EESG and ordinary 
compliance should be seen as interconnected and be accomplished in an 
 

 7. For an incisive review of this literature, see generally Elizabeth Pollman, Corporate Social 
Responsibility, ESG, and Compliance, in CAMBRIDGE HANDBOOK OF COMPLIANCE (Benjamin van 
Rooij & D. Daniel Sokol eds., forthcoming 2021), https://papers.ssrn.com/sol3/papers.cfm? 
abstract_id=3479723 [https://perma.cc/A5SD-8NDB] (providing an overview of the EESG 
landscape in the United States and its connection to compliance).  
 8. Stavros Gadinis & Amelia Miazad, Corporate Law and Social Risk, 73 VAND. L. REV. 1401, 
1458–70 (2020). Other recent work similarly proposes expanding directors’ fiduciary duties on 
the premise that they currently do not sufficiently penalize compliance failures. See John Armour, 
Jeffrey Gordon & Geeyoung Min, Taking Compliance Seriously, 37 YALE J. ON REGUL. 1, 49–59 
(2020). 
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integrated one-step process. Based on this observation, Part II sketches a high-
level framework that allows directors and managers to situate EESG initiatives 
within their existing compliance and regulatory program. Finally, Part III 
ends with practical advice for how directors and managers can implement 
EESG initiatives by integrating it into their existing compliance and regulatory 
programs. By engaging in a thoughtful updating and integration of existing 
regulatory reporting and compliance and EESG processes, corporate leaders 
can efficiently generate robust information about their EESG performance 
and legal compliance to share with stakeholders and simultaneously fulfill 
their duty to monitor the corporate enterprise. Put simply, by more 
coherently using the considerable corporate resources already devoted to 
compliance and EESG, corporations can meet the demand for improved 
corporate citizenship in a cost-effective manner that does not add undue 
burdens to their employees, top managers, or directors. 

II. THE ORIGINS OF TODAY’S INTENSE FOCUS ON EESG 

In the last two generations, the prevailing view among many business 
leaders, institutional investors, and law and economics academics was that 
corporate law should primarily serve the interests of companies’ stockholders, 
an ideology that has come to be known as “shareholder primacy.”9 This 
shareholder-focused school had gained ascendancy over another traditional 
school of corporate law thinking—which was widely held in the era from the 
New Deal until the Reagan Administration began—that saw the firm as a 
social institution that should not just seek profit for stockholders, but also 
treat society and other corporate stakeholders like workers with respect.10 In 

 

 9. E.g., Henry Hansmann & Reinier Kraakman, The End of History for Corporate Law, 89 GEO 

L.J. 439, 440 (2001) [hereinafter Hansmann & Kraakman, End of History]. We are simplifying a 
complex issue. In short form, shareholder primacy involves the view that corporations should, 
within the limits allowed by law and ethics, focus on the best interests of their stockholders. This 
is exemplified by Milton Friedman’s famous New York Times op-ed, Milton Friedman, A Friedman 
Doctrine--The Social Responsibility of Business Is to Increase Its Profits, N.Y. TIMES, Sept. 13, 1970, at 32, 
and was well summarized by Chancellor Allen in his excellent article, William T. Allen, Our 
Schizophrenic Conception of the Business Corporation, 14 CARDOZO L. REV. 261, 268–70 (1992). The 
basic idea is that because stockholders supposedly only gain after all the corporation’s other 
stakeholders have their legal claims satisfied, a focus in corporate law on maximizing gains to 
stockholders will produce the most social wealth. One of us has argued at length elsewhere that 
there are many problems with this simplistic concept. Leo E. Strine, Jr., Corporate Power Is Corporate 
Purpose I: Evidence from My Hometown, 33 OXFORD REV. ECON. POL’Y 176, 179–84 (2017); Leo E. 
Strine, Jr., Corporate Power Is Corporate Purpose II: An Encouragement for Future Consideration from 
Professors Johnson and Millon, 74 WASH. & LEE L. REV. 1165, 1169–71 (2017); see also infra notes 
17–18 and accompanying text (critiquing the shareholder primacy ideology). 
 10. Chancellor, later Professor, Allen summarized the historical tension between these two 
schools of thinking in Our Schizophrenic Conception of the Business Corporation. Allen, supra note 9, 
at 264–72. It is notable that this shift to shareholder primacy coincided with the Reagan-and 
Bush-era deregulatory shift. Shareholder primacy arguably makes more sense when there are 
legal and regulatory mandates “with teeth” in place, provided that shareholder primacy is 
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fact, just two decades ago, two eminent scholars called this “the end of history 
for corporate law.”11 That is, the consensus that corporations should focus on 
shareholders’ best interests was supposedly so widespread and so obviously 
correct that all other ideologies, including the purportedly discredited 
“stakeholderism,” were now dead letters.12 

Just as the rise of nationalist movements around the world suggests that 
it may have been premature to announce that liberal democracy reflects “the 
end of history” for government,13 the need for a series of high-profile 
corporate bailouts, wage stagnation, rising inequality and economic 
insecurity, and the resulting political and social consequences have put 
pressure on the shareholder primacy concept. Likely as a response to these 
societal concerns, many business leaders, institutional investors, and 
policymakers have again gravitated toward the view that corporations should 
serve the interests of all their stakeholders, not just those who own the 
company’s stock.  

For example, in August 2019, the Business Roundtable, an influential 
organization comprised of the CEOs of some of America’s largest companies, 
changed its existing statement on the purpose of a corporation—which had 
been updated in 1997, when shareholder primacy was the vogue—to commit 
to serving all stakeholders, and not just stockholders.14 Facing their own 

 

understood to include an overriding obligation to operate within the law, as even Friedman 
understood it. See Friedman, supra note 9, at 32. 
 11. Hansmann & Kraakman, End of History, supra note 9, at 439. 
 12. This scholarly overstatement, of course, ignored or discounted that in many of the 
leading economies of the OECD, such as Germany and the Netherlands, the corporate law took 
a more stakeholder-oriented approach. LENORE PALLADINO & KRISTINA KARLSSON, TOWARDS 

‘ACCOUNTABLE CAPITALISM’: REMAKING CORPORATE LAW THROUGH STAKEHOLDER  
GOVERNANCE 11–12 (2018), https://rooseveltinstitute.org/wp-content/uploads/2020/07/RI-Towards-
’Accountable-Capitalism’-brief-201810.pdf [https://perma.cc/NK3L-LA2Z] (“In other advanced 
industrialized economies, balanced models of corporate governance are the norm. In two-thirds of 
Europe, workers have a role on the corporate board, and in 13 countries, including Germany and 
France, worker governance rights are extensive across much of the private sector.”). It also 
ignored that a majority of American states had adopted so-called constituency statutes permitting 
boards to treat stakeholder interests with respect. Caroline Flammer & Aleksandra Kacperczyk, 
The Impact of Stakeholder Orientation on Innovation: Evidence from a Natural Experiment, 62 MGMT. SCI. 
1982, 1998 (2016) (analyzing the effect of the “enactment of constituency statutes in 34 states 
between 1984 [and] 2006”). 
 13. In The End of History and the Last Man, political scientist Francis Fukuyama famously 
argued that Western liberal democracy had become “the ‘final form of human government.’” 
FRANCIS FUKUYAMA, THE END OF HISTORY AND THE LAST MAN, at xi (1992) (quoting Francis Fukuyama, 
The End of History?, NAT’L INT., Summer 1989, at 4). 
 14. BUS. ROUNDTABLE, STATEMENT ON THE PURPOSE OF A CORPORATION (Aug. 19, 2019), 
https://system.businessroundtable.org/app/uploads/sites/5/2021/02/BRT-Statement-on-the-
Purpose-of-a-Corporation-Feburary-2021-compressed.pdf [https://perma.cc/AW3X-KVFX] 
(signatures last updated February 2021). This change brought the Roundtable’s view back in line 
with its original view (taken in 1978), and reversed the stockholder primacy shift it made in 1997. 
See generally Bus. Roundtable, The Role and Composition of the Board of Directors of the Large Publicly 
Owned Corporation: Statement of the Business Roundtable, 33 BUS. LAW. 2083 (1978) (outlining its 
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political pressures as a result of their growing power and their stewardship 
over working people’s savings, a number of institutional investors—three of 
whom “hold so many shares in America’s public companies that they each 
control one of the five largest stakes in at least twenty-four of the twenty-five 
largest U.S. corporations”15—have publicly stated that the creation of 
sustainable corporate profits requires companies to act fairly towards their 
stakeholders.16 Meanwhile, some politicians have called for radical overhauls 
of the legal regime governing directors’ fiduciary duties such that boards 
would be legally required to consider all stakeholders’ interests.17 And a 
number of academics have joined the fray as well, expressing support for some 
version of stakeholderism.18  

 

belief on the proper relationship between the board of directors and management in large 
publicly held enterprises); BUS. ROUNDTABLE, STATEMENT ON CORPORATE RESPONSIBILITY (1981) 
(setting forth seven recommendations for corporations to consider when evaluating their social 
impacts); Martin Lipton, Steven A. Rosenblum, Sabastian V. Niles, Sara J. Lewis, Kisho Watanabe 
& Michael Drexler, The New Paradigm, WORLD ECON. F. (Sept. 2, 2016), http://www.wlrk.com/ 
webdocs/wlrknew/AttorneyPubs/WLRK.25960.16.pdf [https://perma.cc/8TEW-UAP5] 
(proposing a corporate governance framework meant to achieve long-term economic prosperity 
through collaboration). 
 15. John D. Morley, Too Big to Be Activist, 92 S. CAL. L. REV. 1407, 1409 (2019). 
 16. See Larry Fink, Larry Fink’s 2018 Letter to CEOs: A Sense of Purpose, BLACKROCK, https:// 
www.BlackRock.com/corporate/investor-relations/2018-larry-fink-ceo-letter [https://perma.cc 
/NT9H-PKKZ] (“To prosper over time, every company must not only deliver financial performance, 
but also show how it makes a positive contribution to society.”); John C. Bogle, Bogle Sounds a 
Warning on Index Funds, WALL ST. J. (Nov. 29, 2018, 10:15 AM), https://www.wsj.com/articles/bogle-
sounds-a-warning-on-index-funds-1543504551 [https://perma.cc/GBX3-244E]; Asset Stewardship, 
STATE ST. GLOB. ADVISORS, https://www.ssga.com/us/en/institutional/ic/capabilities/esg/asset-
stewardship [https://perma.cc/XV8J-ZTYC] (“State Street Global Advisors’ mission is to invest 
responsibly in order to enable prosperity and social progress . . . . Companies embracing 
Environmental Social and Governance (ESG) best practice have strong, effective independent 
boards and incorporate sustainability into their long-term strategy across these two issues.” 
(emphasis omitted)); Policies and Guidelines, VANGUARD, https://www.vanguard.com.au/ 
personal/en/investment-stewardship-policies-and-guidelines/isp-tab-environmental-social-tab 
[https://perma.cc/8Z79-XME4] (“[W]e believe our approach strikes the appropriate balance 
between corporate responsibility and our fiduciary obligations.”). For a critique that institutional 
investors need to incorporate these statements into their proxy-voting practices, see generally Leo 
E. Strine, Jr., Fiduciary Blind Spot: The Failure of Institutional Investors to Prevent the Illegitimate Use of 
Working Americans’ Savings for Corporate Political Spending, 97 WASH U. L. REV. 1007 (2020). 
 17. See Accountable Capitalism Act, S. 3348, 115th Cong. § 5 (2018); Corporate Accountability 
and Democracy, BERNIE, https://berniesanders.com/issues/corporate-accountability-and-democracy 
[https://perma.cc/C9K2-GYDA]. 
 18. See generally COLIN MAYER, PROSPERITY: BETTER BUSINESS MAKES THE GREATER GOOD 
(2018) (proposing a view of corporations that includes their role in promoting economic and 
social wellbeing, not just shareholder profits); LYNN STOUT, THE SHAREHOLDER VALUE MYTH 
(2012) (advocating against shareholder primacy as a baseline assumption and for a view that 
better serves corporations and their stakeholders). Relatedly, academics have also paid significant 
attention to the rise of “passive” institutional investors, who have often supported EESG reforms. 
See Jill Fisch, Assaf Hamdani & Steven Davidoff Solomon, The New Titans of Wall Street: A Theoretical 
Framework for Passive Investors, 168 U. PA. L. REV. 17, 19 (2019); Dorothy S. Lund, The Case Against 
Passive Shareholder Voting, 43 J. CORP. L. 493, 494 (2018); Lucian Bebchuk & Scott Hirst, Index 
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The economic and human crisis caused by COVID-19 will only turn the 
volume up on calls for greater corporate regard for stakeholders like workers, 
ordinary-course suppliers, and the communities in which companies operate. 
Despite the fact that corporations have benefited from a ten-year economic 
recovery resulting in part from a government rescue of the financial sector 
and a substantial cut of the corporate tax rate from 35 percent to 21 percent, 
many corporations failed to have balance sheets with prudent reserves and 
were unable to weather some period of months without revenues without 
immediately laying off workers and failing to pay their landlords and ordinary 
suppliers. In part, a large number of those corporations had failed to build 
up those reserves because they had used substantial excess cash reserves on 
stock buybacks and dividends, while leaving no cushion against a serious 
downturn. Even more importantly, the differential effects of the pandemic on 
workers has heightened existing concerns about economic inequality. Not 
only did millions of low-wage American workers lose their jobs, but the fact 
that many of their jobs had failed to pay a living wage left them with no safety 
margin to weather the sudden job loss. And those workers who were 
considered so “essential” to the ongoing functioning of society that they were 
required to continue working and putting themselves at greater risk of 
exposure during the pandemic turned out to make much less on average than 
most Americans.19  

The pandemic also underscored the persistence of profound racial 
inequality in our economy. Black workers who kept their jobs were more likely 
to be in risky, low-wage jobs as essential workers, and Black workers overall 
were more likely to lose employment and were less wealthy, which put them 
in a worse position to weather the storm.20 And bringing together the 
interrelated nature of what EESG involves, these workers bore the human 
costs of illness and even death, as the requirement to work in a food 

 

Funds and the Future of Corporate Governance: Theory, Evidence, and Policy, 119 COLUM. L. REV. 2029, 
2033–34 (2019). 
 19. Kylie McQuarrie, The Average Salary of Essential Workers in 2020, BUSINESS.ORG (May 11, 2020), 
https://www.business.org/finance/accounting/average-salary-of-essential-workers [https://perma.cc 
/S8JD-DYV7] (reporting “the average salary for essential workers is far below the state’s average”); 
see also SUSAN LUND, KWEILIN ELLINGRUD, BRYAN HANCOCK, JAMES MANYIKA & ANDRÉ DUA, LIVES 

AND LIVELIHOODS: ASSESSING THE NEAR-TERM IMPACT OF COVID-19 ON US WORKERS 7 (2020), 
https://www.mckinsey.com/~/media/McKinsey/Industries/Public%20and%20Social%20Sector
/Our%20Insights/Lives%20and%20livelihoods%20Assessing%20the%20near%20term%20i
mpact%20of%20COVID%2019%20on%20US%20workers/Lives-and-livelihoods-Assessing-the-
near-term-impact-of-COVID-19-on-US-workers.pdf [https://perma.cc/HV96-RLAD] (finding that 
86 percent of vulnerable jobs—that is, jobs that could be lost, cut, or furloughed because of the 
COVID-19 pandemic—paid less than $40,000 per year). 
 20. See Sarah Thomason & Annette Bernhardt, Front-line Essential Jobs in California: A Profile 
of Job and Worker Characteristics, U.C. BERKELEY LAB. CTR. (May 14, 2020), http://laborcenter. 
berkeley.edu/front-line-essential-jobs-in-california-a-profile-of-job-and-worker-characteristics [https:// 
perma.cc/BG65-APG4] (finding that “[Latinx and Black workers were most] likely to be 
employed in front-line essential jobs”).  
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processing plant, a shipping facility, or a hospital exposed them to greater 
risk. Making matters worse, the failure of some of these companies to keep 
their workers safe necessitated shutdowns, which further endangered not just 
their workers’ continued employment, but the companies’ ability to deliver 
their products and services and to make money.  

In the wake of the pandemic, it is likely that public officials, regulators, 
and private plaintiffs will all take steps to hold corporate America accountable 
for some of the harm suffered by stakeholders like workers during the crisis, 
and that many of them will call on corporations to deepen their commitment 
to good compliance and EESG practices.21 

For all these reasons, regardless of whether stakeholder interests are 
framed as an end in themselves or are considered merely “instrumental” in 
the pursuit of shareholder value, the demand for increased attention to 
stakeholders is clear. At the same time, shareholder primacy is by no means 
without its defenders, with some scholars, business leaders, institutional 
investors, and other commentators continuing to advance views associated 
with the ideology.22 

But too often lost in this debate about whether for-profit corporate 
boards must put stockholder welfare first, or may (or must) govern in the best 
interests of all the corporation’s key stakeholders, is the first principle of 
corporate law: corporations may only conduct lawful business by lawful 
means.23 It is a simple principle, but often overlooked, despite its relevance to 
 

 21. Indeed, some of these groups have already begun to demand greater accountability. See, 
e.g., SENATORS MARK R. WARNER, BERNIE SANDERS, DOUG JONES & RICHARD BLUMENTHAL, THE 

PAYCHECK SECURITY ACT 3 (2020), https://www.warner.senate.gov/public/_cache/files/c/ 
2/c295296f-ec7a-44ab-80a6-716efed4fac7/C39D4FA1736189594F4C99B5FA5868AD.paycheck-
security-act-summary.pdf [https://perma.cc/N3PK-ARMU] (proposing to amend the CARES Act 
so that companies receiving bailout funds are prohibited from buying back stock, must stay 
neutral during union organizing efforts, and must cap CEO pay at 50 times the median wage of 
the company’s workforce); Pandemic Anti-Monopoly Act of 2020, H.R. 6989, 116th Cong. 
(2020) (proposing a moratorium on mergers until after the FTC determines that workers, 
consumers and other stakeholders are no longer in severe financial distress); Andrew M. Cuomo, 
Let’s Not Repeat the Mistake of Putting Corporations Ahead of Workers in a Crisis, WASH. POST (May 13, 
2020, 7:58 AM), https://www.washingtonpost.com/opinions/2020/05/13/andrew-cuomo-what-
washington-must-do-protect-workers [https://perma.cc/48QL-ZD4B] (advocating that “[c]orporations 
that [receive federal bailout money] must hire back [workers] at the same levels that they 
employed before the onset of the public health crisis and subsequent economic fallout”).  
 22. See generally Lucian A. Bebchuk & Roberto Tallarita, The Illusory Promise of Stakeholder 
Governance, 106 CORNELL L. REV. 91 (2020) (arguing that recent corporate movement toward 
“stakeholderism” should not be expected to produce real change and that “stakeholderism,” in 
fact, delays meaningful reform); see also Press Release, Council of Institutional Invs., Council of 
Institutional Investors Responds to Business Roundtable Statement on Corporate Purpose (Aug. 
19, 2019), https://www.cii.org/aug19_brt_response [https://perma.cc/YYJ3-EAU5]. 
 23. DEL. CODE ANN. tit. 8, § 101(b) (2020) (“A corporation may be incorporated or 
organized under this chapter to conduct or promote any lawful business or purposes. . . .”); 
MODEL BUS. CORP. ACT § 3.01(a) (AM. BAR ASS’N 2016) (“Every corporation incorporated under 
this Act has the purpose of engaging in any lawful business unless a more limited purpose is set 
forth in the articles of incorporation.”); In re Massey Energy Co. Derivative & Class Action Litig., 

Electronic copy available at: https://ssrn.com/abstract=3664021



E2_STRINE-SMITH-STEEL (DO NOT DELETE) 5/23/2021  6:02 PM 

1894 IOWA LAW REVIEW [Vol. 106:1885 

today’s debate about stakeholderism and whether corporations and other 
business entities are acting in a sufficiently responsible and sustainable 
manner. It also adds at least one important caveat to the notion that corporate 
law makes “stockholder wealth maximization” (or even “stockholder welfare 
maximization”)24 the fundamental end of corporate law. 

This principle may seem mundane, but that does not undermine its 
importance. Under flexible chartering statutes, corporations are typically free 
to enter into any new business line.25 But, the bottom line is that any new 
business must be legitimate and above board in the sense that it is a line of 
business that society permits. Likewise, there is an important means limitation 
that still checks corporate behavior, which is that any strategy or tactic 
employed to help the company succeed must also be lawful.  

Precisely because of this statutory mandate, corporate fiduciaries are 
imbued with substantial discretion to manage their corporations in an “other-
regarding” manner.26 Like a human citizen, corporations can consciously 
choose to avoid ambiguous grey areas of conduct that risk violating the law.27 
Like a human citizen, a corporation can decide that its reputation for above-
board conduct, for acting in a manner that does not skirt the law and that 

 

No. 5430, 2011 WL 2176479, at *20 (Del. Ch. May 31, 2011) (“Delaware law does not charter 
law breakers. Delaware law allows corporations to pursue diverse means to make a profit, subject 
to a critical statutory floor, which is the requirement that Delaware corporations only pursue 
‘lawful business’ by ‘lawful acts.’” (quoting tit. 8, § 101(b)); City of Birmingham Ret. & Relief Sys. 
v. Good, 177 A.3d 47, 65 (Del. 2017) (Strine, C.J., dissenting) (observing that “fiduciaries of a 
Delaware corporation[] may not” cause the company “to flout its environmental responsibilities[] 
[to] reduce its costs of operations, and by that means, increase its profitability”); Metro Commc’n 
Corp. BVI v. Advanced Mobilecomm Techs. Inc., 854 A.2d 121, 131 (Del. Ch. 2004) (“Under 
Delaware law, a fiduciary may not choose to manage an entity in an illegal fashion, even if the 
fiduciary believes that the illegal activity will result in profits for the entity.”); Desimone v. 
Barrows, 924 A.2d 908, 934 (Del. Ch. 2007) (“Delaware corporate law has long been clear 
. . . that it is utterly inconsistent with one’s duty of fidelity to the corporation to consciously cause 
the corporation to act unlawfully.”); In re Walt Disney Co. Derivative Litig., 906 A.2d 27, 67 (Del. 
2006) (“A failure to act in good faith may be shown . . . where [a] fiduciary acts with the intent 
to violate applicable positive law . . . .” (quoting In re Walt Disney Co. Derivative Litig., 907 A.2d 
693, 755 (Del. Ch. 2005))). 
 24. See generally Oliver Hart & Luigi Zingales, Companies Should Maximize Shareholder Welfare 
Not Market Value, 2 J.L., FIN., & ACCT. 247 (2017) (distinguishing between shareholder welfare 
and the firm’s market value). 
 25. See, e.g., tit. 8, § 101(b) (“A corporation may be incorporated or organized under this 
chapter to conduct or promote any lawful business or purposes, except as may otherwise be 
provided by the Constitution or other law of this State.”). 
 26. See STOUT, supra note 18, at 30–31 (arguing that directors lose their discretion under 
the business judgment rule “only when a public corporation is about to stop being a public 
corporation”); Einer Elhauge, Sacrificing Corporate Profits in the Public Interest, 80 N.Y.U. L. REV. 
733, 738, 761 (2005) (arguing that managers always have “some legal discretion (implicit or 
explicit) to sacrifice corporate profits in the public interest” and that there is a “fiduciary duty to 
comply with the law even when compliance requires sacrificing profits”).  
 27. For an insightful analysis of how corporate law treats corporate lawbreaking, see 
Elizabeth Pollman, Corporate Disobedience, 68 DUKE L.J. 709, 710–11 (2019). 
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shows respect for society, is valuable, and based on that business judgment, a 
corporation can also embrace a culture that gives primacy to ethical practices, 
even when such practices might not generate the most profit.28  

This first principle also helps illustrate our central point, which is that a 
corporation’s plan to fulfill its legal compliance obligations should not be 
viewed as separate and distinct from the corporation’s plan to operate in a 
sustainable, ethical manner with fair regard for all the corporation’s 
stakeholders. Rather, when viewed through the correct prism, there should 
not be two plans for these related objectives, because the objectives are not in 
fact meaningfully distinct; there should be just one integrated scheme.  

The reasons why are easy to grasp if one thinks concretely about the basic 
obligations the law imposes for compliance and the basic obligations that 
proponents of sustainable, stakeholder governance advocate. Let’s start with 
compliance.  

The primary source of the obligation to conduct business lawfully stems 
from the reality that corporations cannot exist without the blessing of 

 

 28. See, e.g., Paramount Commc’ns, Inc. v. Time Inc., 571 A.2d 1140, 1152–54 (Del. 1989) 
(reasoning that the fiduciaries’ “zealousness” in preserving the company’s “‘culture,’ i.e., its 
perceived editorial integrity in journalism” supported the trial court’s finding that the board’s 
decision “was entitled to the protection of the business judgment rule”); eBay Domestic Holdings, 
Inc. v. Newmark, 16 A.3d 1, 33 (Del. Ch. 2010) (“When director decisions are reviewed under 
the business judgment rule, this Court will not question rational judgments about how promoting 
non-stockholder interests—be it through making a charitable contribution, paying employees 
higher salaries and benefits, or more general norms like promoting a particular corporate 
culture—ultimately promote stockholder value.”); Shlensky ex rel. Chi. Nat’l League Ball Club 
(Inc.) v. Wrigley, 237 N.E.2d 776, 778, 780–81 (Ill. App. Ct. 1968) (holding that the business 
judgment rule applied to the decision to protect the culture of baseball as a daytime, not 
nighttime, sport); see also Barnali Choudhury, Serving Two Masters: Incorporating Social Responsibility 
into the Corporate Paradigm, 11 U. PA. J. BUS. L. 631, 669 (2009) (“In fact, profits may not fully 
represent the long-term value of the corporation. Thus, issues of goodwill, reputation, 
preservation of culture, or other deeply held firm values may need to factor into the analysis of 
determining which outcome most closely aligns with the best interests of the corporation.”(footnote 
omitted)). Indeed, outside of Delaware, a majority of American states have adopted constituency 
statutes that explicitly allow directors to consider interests other than stockholders when making 
corporate decisions. See Bebchuk & Tallarita, supra note 22, at 117 tbl.1 (listing the stakeholder 
groups that directors can take into account when making decisions under different states’ 
constituency statutes). That said, in the narrow context of the sale of corporate control to a third 
party for cash or so long as the fiduciaries do not “openly eschew[]” any connection between 
their actions and stockholder welfare, Delaware does impose a duty on boards to act as an 
auctioneer and maximize share price above all else. See Newmark, 16 A.3d at 32–35 (rescinding a 
poison pill after finding that the company’s fiduciaries deployed the pill “to defend a business 
strategy that openly eschews stockholder wealth maximization” at the expense of a large minority 
stockholder); Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173, 182 (Del. 
1986) (“The Revlon board’s authorization permitting management to negotiate a merger or 
buyout with a third party was a recognition that the company was for sale. The duty of the board 
had thus changed from the preservation of Revlon as a corporate entity to the maximization of 
the company’s value at a sale for the stockholders’ benefit.”). 
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society.29 One cannot call limited liability in the state of nature, or declare a 
business separate from its founders. That requires law, and the bottom line of 
the authorization to act as a business entity is that the business obey the law.30  

In the landmark Caremark decision, Chancellor Allen articulated the 
corresponding fiduciary duty that corporate directors owed to honor this first 
principle of statutory corporate law.31 In his decision, Chancellor Allen 
observed that: 

[C]orporate boards may [not] satisfy their obligation to be 
reasonably informed concerning the corporation, without assuring 
themselves that information and reporting systems exist in the 
organization that are reasonably designed to provide to senior 
management and to the board itself timely, accurate information 
sufficient to allow management and the board, each within its scope, 
to reach informed judgments concerning both the corporation’s 
compliance with law and its business performance.32  

Caremark and other developments, such as the federal sentencing guidelines,33 
stimulated an increased focus on the need for corporations to adopt sound 
procedures to ensure that they were conducting their business in a lawful 
manner. Although liability under Caremark is hard to prove,34 scholars have 

 

 29. William W. Bratton, Jr., The “Nexus of Contracts” Corporation: A Critical Appraisal, 74 
CORNELL L. REV. 407, 424 (1989) (“The corporate entity represented a state-created juridical 
structure only—a ‘legal fiction’ or an ‘artificial entity.’ The consensus picture conceptually 
distinguished this juridical form from the conduct of business.”); Elizabeth Pollman, 
Constitutionalizing Corporate Law, 69 VAND. L. REV. 639, 644 (2016) (“A corporation comes into 
being with a charter, which reflects a grant of authority from a sovereign.”). See generally David 
Ciepley, Beyond Public and Private: Toward a Political Theory of the Corporation, 107 AM. POL. SCI. REV. 
139, 142–45 (2013) (arguing “that the corporation is governmental in provenance” due to its 
dependence on government for its personhood and governance rights); KATHARINA PISTOR, THE 

CODE OF CAPITAL: HOW THE LAW CREATES WEALTH AND INEQUALITY (2019) (explaining the role 
of the law in “coding” assets, including stock); STEVEN K. VOGEL, MARKETCRAFT: HOW 

GOVERNMENTS MAKE MARKETS WORK (2018) (examining the role of government in constituting 
the corporation). 
 30. For a durably valuable account of the role of organizational law in not only providing 
limited liability to owners, but also “shielding of the assets of the entity from claims of the 
creditors of the entity’s owners,” see Henry Hansmann & Reinier Kraakman, The Essential Role of 
Organizational Law, 110 YALE L.J. 387, 390 (2000). 
 31. In re Caremark Int’l Inc. Derivative Litig., 698 A.2d 959, 971 (Del. Ch. 1996).  
 32. Id. at 970.  
 33. See U.S. SENT’G GUIDELINES MANUAL § 8B2.1(a)(1)–(2) (U.S. SENT’G COMM’N 2018) 
(outlining the necessary requirements for a corporation “[t]o have an effective compliance and 
ethics program” including “exercis[ing] due diligence to prevent and detect criminal conduct” 
and “promot[ing] an organizational culture that encourages ethical conduct and a commitment 
to compliance with the law”). 
 34. Stone ex rel. AmSouth Bancorporation v. Ritter, 911 A.2d 362, 372 (Del. 2006) (“[A] 
claim that directors are subject to personal liability for employee failures is ‘possibly the most 
difficult theory in corporation law upon which a plaintiff might hope to win a judgment.’” 
(quoting In re Caremark, 698 A.2d at 967)); Guttman v. Huang, 823 A.2d 492, 505–06 (Del. Ch. 
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viewed the case as having enormous value in encouraging more intensive 
diligence in the area of compliance,35 amplified by substantial government 
penalties on corporations that run afoul of the law with weak compliance 
programs.36 Indeed, despite the fact that Caremark cases rarely result in legal 
liability,37 leading corporate counsel regularly remind directors of this duty.38 
And recent Caremark decisions denying the defendants’ motions to dismiss 
have resulted in renewed attention to directors’ oversight obligations.39 

In response to a series of major accounting scandals and a market-
shaking financial crisis all occurring within a decade, federal law also 
substantially enhanced the requirements for corporations to address financial 
risk and seat independent board members as the exclusive members of 
committees relevant to compliance.40 In particular, lawmakers focused on the 

 

2003) (“A Caremark claim is a difficult one to prove.”); In re Caremark, 698 A.2d at 967 (“The 
theory here advanced is possibly the most difficult theory in corporation law upon which a 
plaintiff might hope to win a judgment.”).  
 35. Donald C. Langevoort, Commentary, Caremark and Compliance: A Twenty-Year Lookback, 
90 TEMP. L. REV. 727, 728 (2018) (“Since [the Caremark decision], compliance has grown in size, 
scope, and stature at nearly all large corporations.”); Miriam Hechler Baer, Governing Corporate 
Compliance, 50 B.C. L. REV. 949, 967 (2009) (“Even though the Delaware Supreme Court did not 
formally adopt Allen’s approach [in Caremark] until over a decade later, lawyers and compliance 
providers responded to Caremark by expanding the level of services available to help directors 
ensure that proper systems were in place to prevent and detect criminal violations.” (footnote 
omitted)).  
 36. For an incisive article discussing the incentives that federal and state law provide to for-
profit businesses to engage in compliance and monitoring efforts to reduce the likelihood that 
they will violate the law, see generally Jennifer Arlen & Reinier Kraakman, Controlling Corporate 
Misconduct: An Analysis of Corporate Liability Regimes, 72 N.Y.U. L. REV. 687 (1997).  
 37. See Elizabeth Pollman, Corporate Oversight and Disobedience, 72 VAND. L. REV. 2013, 2031 
(2019) (“Oversight liability after a trial on the merits is extremely rare. Instead, the case law has 
developed through settlement opinions and motions to dismiss under Rule 12(b)(6) and the 
pre-suit demand requirement of Rule 23.1, with few claims surviving such motions.” (footnotes 
omitted)). 
 38. See Robert C. Bird, Caremark Compliance for the Next Twenty-Five Years, 58 AM. BUS. L.J. 
63, 86–102, https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3566279 [https://perma.cc 
/AD4J-3ESN] (analyzing twenty-four law firm client memos on the Delaware Supreme Court’s 
decision in Marchand v. Barnhill). 
 39. See Marchand v. Barnhill, 212 A.3d 805, 807–09 (Del. 2019) (reversing the denial of a 
motion to dismiss in the food safety context); In re Clovis Oncology, Inc. Derivative Litig., No. 
2017-0222, 2019 WL 4850188, at *10 (Del. Ch. Oct. 1, 2019) (denying motion to dismiss in the 
pharmaceutical regulatory approval context); Hughes v. Xiaoming Hu, No. 2019-0112, 2020 WL 
1987029, at *1 (Del. Ch. Apr. 27, 2020) (financial reporting and oversight context); Inter-
Marketing Grp. USA, Inc. ex rel. Plains All Am. Pipeline, L.P. v. Armstrong, No. 2017-0030, 2020 
WL 756965, at *1 (Del. Ch. Jan. 31, 2020) (environmental compliance); In re McKesson Corp. 
Derivative Litig., No. 17-cv-01850, 2018 WL 2197548, at *1 (N.D. Cal. May 14, 2018) (controlled 
substance compliance). 
 40. Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, § 301, 116 Stat. 745, 775–76 (codified 
as 15 U.S.C. § 78j-1 (2018) (requiring the Securities and Exchange Commission to direct the 
national securities exchanges “to prohibit the listing of any security of an[y] issuer that is not in 
compliance with the requirement[]” that each member of a company’s audit committee be 
independent); see also NYSE LISTED COMPANY MANUAL § 303A.07 (2021) (outlining “the 
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independence of the audit committee and its advisors,41 as well as that of the 
compensation committee.42  

Arguably in tension with these developments, however, was a 
corresponding movement to make corporations more directly responsive to 
the will of the stock market, at a time when the stock market was becoming 
more characterized by short-term trading. Thus, at the same time that 
corporations were being admonished for risky practices and told to avoid 
them, they were also being made more responsive to the immediate pressures 
of marginal traders and activist hedge funds.43 Staggered boards have become 
largely extinct at the biggest companies;44 activist investors have used 
“withhold” votes to intimidate independent directors;45 and proxy contests 

 

requirements for independence”); NASDAQ STOCK MARKET RULEBOOK § 5605(c)(2)(A) (2021) 
(requiring that “[e]ach Company must have, and certify that it has and will continue to have, an 
audit committee of at least three members, each of whom must: (i) be an Independent 
Director”).  
 41. See Sarbanes-Oxley Act §§ 201–09; NYSE LISTED COMPANY MANUAL § 303A.07; NASDAQ 

STOCK MARKET RULEBOOK § 5605(c)(2)(A). 
 42. See Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111-203, 
§ 952, 124 Stat. 1376, 1900–03 (2010) (codified as amended at 15 U.S.C. § 78j-3 (2018)). 
 43. Edward B. Rock, Adapting to the New Shareholder-Centric Reality, 161 U. PA. L. REV. 1907, 
1922–23 (2013) (noting that the “cumulative effects” of changes brought about by activists, such 
as eliminating staggered boards, “can be seen in how directors’ self-understanding of their roles 
has evolved” to be more stockholder-centric); John C. Coffee, Jr. & Darius Palia, The Wolf at the 
Door: The Impact of Hedge Fund Activism on Corporate Governance, 41 J. CORP. L. 545, 572 (2016) 
(observing that activists have gained increased power through their association with pension 
funds and institutional investors); Ronald J. Gilson & Jeffrey N. Gordon, The Agency Costs of Agency 
Capitalism: Activist Investors and the Revaluation of Governance Rights, 113 COLUM. L. REV. 863, 897 
–99 (2013) (documenting activists’ increased importance to the governance landscape, especially 
because of the rise of institutional investors); see also Mark R. DesJardine & Rodolphe Durand, 
Disentangling the Effects of Hedge Fund Activism on Firm Financial and Social Performance, 41 STRATEGIC 

MGMT. J. 1054, 1056–57 (2020) (showing that activist success is shareholder-centric, short-lived, 
and may harm other constituencies through decreases in operating cash flow, investment, and 
corporate social performance); Yonca Ertimur, Fabrizio Ferri & Stephen R. Stubben, Board of 
Directors’ Responsiveness to Shareholders: Evidence from Shareholder Proposals, 16 J. CORP. FIN. 53, 54 
(2010) (finding that directors who adopt shareholder proposals supported by a majority of 
shareholders experience a 20 percent reduction in their likelihood of losing their board seat or 
other director positions).  
 44. See KOSMAS PAPADOPOULOS, ROBERT KALB, ANGELICA VALDERRAMA & JARED SORHAINDO, 
INSTITUTIONAL S’HOLDER SERVS., U.S. BOARD STUDY: BOARD ACCOUNTABILITY PRACTICES REVIEW 
5 (2018), https://www.issgovernance.com/file/publications/board-accountability-practices-
review-2018.pdf [https://perma.cc/E374-BC8V] [hereinafter, PAPADOPOULOS ET AL., BOARD 

STUDY] (noting the proportion of S&P 500 companies that elect directors annually grew from 59 
percent in 2009 to 87 percent in 2017). 
 45. See Yonca Ertimur, Fabrizio Ferri & David Oesch, Understanding Uncontested Director 
Elections, 64 MGMT. SCI. 3400, 3400–02 (2018) (documenting empirically that shareholder 
withhold votes affect how boards and companies operate); PAPADOPOULOS ET AL., BOARD STUDY, 
supra note 44, at 6–7 (noting the proportion of S&P 500 companies that use majority voting grew 
from 59 percent in 2009 to 92 percent in 2017).  
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and pressure campaigns have grown not only in frequency, but in their rate 
of success.46  

Not coincidentally, this period has coincided with predominance of 
institutional investors over human stockholders, a predominance that 
facilitated collective action to change corporate management and strategy. 
Although investors had been burnt badly in two market downturns by 
excessive corporate risk-taking for short-term profit and unethical business 
practices, many stockholder initiatives have focused on making companies 
more, rather than less, responsive to immediate market pressures and paid 
little to no attention to issues like risk management.47 Governance rules have 
moved strongly in the direction institutional investors prefer and corporate 
directors regularly face mini-referendums in which investors could express 
their dismay over any current adverse development.48 And using the many 

 

 46. The rate of proxy contest success has grown considerably in the recent past. As a result 
of their demonstrated capacity to win fights, activists have been increasingly able to win by 
extracting settlements from corporate boards. Thus, the percentage of board seats awarded to an 
activist per campaign has grown steadily, and in 2018, activists won an average of 0.81 seats per 
campaign, up 103 percent from 2016. See SULLIVAN & CROMWELL LLP, REVIEW AND ANALYSIS OF 

2019 U.S. SHAREHOLDER ACTIVISM 15 (2019), https://www.sullcrom.com/siteFiles/Publications 
/2019ShareholderActivismAnnualReport.pdf [https://perma.cc/6LCZ-ETFU]. 
 47. See generally PAPADOPOULOS ET AL., BOARD STUDY, supra note 44 (documenting the 
changes in governance at S&P Composite 1500 companies from 2009 to 2017). 
 48. See id.; see also Fang Chen, Lijing Du, Susan M.V. Flaherty, Jian Huang & Gokhan Torna, 
Not All Threats Are Taken Equally: Evidence from Proxy Fights, 55 FIN. REV. 145, 147 (2020) (analyzing 
the effects of proxy fight threats on corporate behavior and concluding “that even a small 
likelihood to be targeted in a proxy fight can serve as an effective disciplinary mechanism”); 
Kosmas Papadopoulos, The Long View: The Role of Shareholder Proposals in Shaping U.S. Corporate 
Governance (2000-2018), HARV. L. SCH. F. ON CORP. GOVERNANCE (Feb. 6, 2019), https:// 
corpgov.law.harvard.edu/2019/02/06/the-long-view-the-role-of-shareholder-proposals-in 
shaping-u-s-corporate-governance-2000-2018 [https://perma.cc/QK93-4KCZ] (documenting 
the role of shareholder proposals in changing U.S. corporate governance). See generally Stephen 
J. Choi, Jill E. Fisch, Marcel Kahan & Edward B. Rock, Does Majority Voting Improve Board 
Accountability?, 83 U. CHI. L. REV. 1119 (2016) (empirically examining the effects of majority 
voting). Aside from their success in using proxy fights, withhold campaigns, and the stockholder 
proposal process to influence corporate strategies and to tilt governance rules more toward a 
referendum approach to governance, institutional investors have also used the say on pay 
mechanism to put pressure on companies. When a company’s performance declines, institutional 
investors and the proxy advisory firms will often vote against the exact same pay plan they have 
supported for several years running in order to express their dissatisfaction, making the say on 
pay vote more of a say on current performance vote. Jill Fisch, Darius Palia & Steven Davidoff 
Solomon, Is Say on Pay All About Pay? The Impact of Firm Performance, 8 HARV. BUS. L. REV. 101, 103 
(2018) (“Through our analysis of say on pay votes cast between 2011 and 2016, we find that both 
excess compensation and pay-performance sensitivity affect the level of shareholder support for 
executive compensation packages. Surprisingly, however, we also find that, even after controlling 
for these variables, a critical additional driver of low shareholder support for executive 
compensation packages is the issuer’s economic performance. Say on pay votes reflect, to a large 
degree, shareholder dissatisfaction with firm performance and are not based solely on pay.”). 
Sometimes this pressure extends to then withholding votes on the directors on the targeted 
company’s compensation committee. See SULLIVAN & CROMWELL LLP, 2019 PROXY SEASON 

REVIEW: PART 2, at 7–8 (2019), https://www.sullcrom.com/files/upload/SC-Publication-2019-
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tools they were given to pressure management, activist investors, aided by 
other institutional investors, have pushed companies to deliver immediate 
returns, at the risk of being ousted from office or otherwise publicly 
embarrassed.49 

This new dynamic has led naturally to an intense corporate focus on 
pleasing stockholders, even if doing so harms other key stakeholders such as 
creditors and, most importantly, employees. During this period, the 
traditional gainsharing from increased corporate profitability and 
productivity between employees (in the form of salary increases) and 
stockholders (in the form of dividends and other returns) has markedly tilted 
toward stockholders and top corporate management.50 This tilt has 
 

Proxy-Season-Review-Part-2-ISS-Negative-Recommendations-Against-Directors.pdf [https:// 
perma.cc/W7HM-FWCJ]. 
 49. See Christopher Whittall, Activist Investors Are Spending More and Shifting Their Strategies, 
WALL ST. J. (Dec. 6, 2018, 8:00 AM), https://www.wsj.com/articles/activist-investors-are-spending-
more-and-shifting-their-strategies-1544101200 [https://perma.cc/CP3N-5JZJ] (“Some activist 
victories have come from getting passive shareholders to support their demands, adding 
additional pressure. Passive funds, which account for 20% of global investment-fund assets versus 
8% a decade earlier, can be helpful allies for activists looking to overcome board-level resistance 
. . . .”); Coffee & Palia, supra note 43, at 572 (finding that activists’ influence is growing in part 
because of their ability to partner with pension funds and mutual funds); Marcel Kahan & Edward 
Rock, Embattled CEOs, 88 TEX. L. REV. 987, 995 (2010) (noting “the change by mutual funds and 
public pension funds to a more confrontational mode of activism”); Lyman Johnson, A Fresh Look 
at Director “Independence”: Mutual Fund Fee Litigation and Gartenberg at Twenty-Five, 61 VAND. L. 
REV. 497, 534 n.228 (2008) (“Mutual fund culture may currently be changing in another respect, 
as well—the increased willingness of mutual funds to be more ‘activist’ investors, just as public 
pension funds and other institutional investors have been doing for some time on various 
corporate governance issues.”).  
 50. We are not arguing in this Article that this reduction in gainsharing can be causally 
attributed to the interaction of greater company responsiveness to stockholders and a 
simultaneous weakening of worker leverage. That is a complex question and one on which 
distinguished economists have come to different conclusions, although we note that a thorough 
new study does reach that conclusion. Anna Stansbury & Lawrence H. Summers, The Declining 
Worker Power Hypothesis: An Explanation for the Recent Evolution of the American Economy, BROOKINGS 

PAPERS ON ECON. ACTIVITY 1, 63–65 (Mar. 18, 2020), https://www.brookings.edu/wp-content/ 
uploads/2020/12/StansburySummers-Final-web.pdf [https://perma.cc/6NWB-99K8] (concluding 
that the combined effect of eroding worker leverage and increasing stockholder power over 
companies has contributed importantly to the decline in gainsharing with American workers). 
See generally Frank Levy & Peter Temin, Inequality and Institutions in 20th Century America (Indus. 
Performance Ctr., Mass. Inst. Tech. Working Paper Series, Paper No. MIT-IPC-07-002, 2007), 
https://ipc.mit.edu/sites/default/files/2019-01/07-002.pdf [https://perma.cc/RRU4-LB9Q] 
(providing an institutional explanation for changes in income distribution). For present purposes, 
we confine ourselves solely to observing the undisputed change in gainsharing, its effect on workers, 
and the pressures put on our corporate governance system by concerns about that effect. 
Historically, workers shared ratably in the increased wealth society generated. From 1948 to 
1979, worker productivity grew by 108.1 percent, while workers’ wages grew by 93.2 percent. The 
Productivity-Pay Gap, ECON. POL’Y INST. (July 2019), https://www.epi.org/productivity-pay-gap 
[https://perma.cc/B34L-4WH4]. Despite the increased productivity and education of American 
workers, the corporate governance system has shifted over the last decades to prioritize 
stockholders and capital gains over fair gainsharing that shares the fruits of prosperity with all. 
See id. Likewise, during this period, senior executives were compensated much better than the 
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contributed to greater inequality and growing economic insecurity and 
dissatisfaction.51 Likewise, some observers have expressed concern that the 
avid pursuit of stock market gains has led corporations to be insensitive (or 
worse) to the long-term consequences of their conduct for the planet’s health 
and the health and welfare of their consumers.52  

 

average worker, but not by an astronomical amount. LAWRENCE MISHEL & JULIA WOLFE, ECON. 
POL’Y INST., CEO COMPENSATION HAS GROWN 940% SINCE 1978: TYPICAL WORKER 

COMPENSATION HAS RISEN ONLY 12% DURING THAT TIME 3 (2019), https://www.epi.org/ 
files/pdf/171191.pdf [https://perma.cc/F68Q-NZRY] (showing that the average CEO-to-
worker pay ratio was “20-to-1 in 1965”). Since the 1980s, this equal gainsharing has eroded. From 
1979 to 2018, worker productivity rose by 69.6 percent, but the wealth created by these 
productivity gains went predominately to executives and stockholders, with worker pay rising by 
only 11.6 percent during this period, while CEO compensation grew by 940 percent. The 
Productivity-Pay Gap, supra; MISHEL & WOLFE, supra. That is, over the past 40 years, increases in 
societal wealth have primarily benefited the stockholders, not workers. See MICHAEL T. OWYANG 

& HANNAH G. SHELL, ECON. SYNOPSES, TAKING STOCK: INCOME INEQUALITY AND THE STOCK 

MARKET 1–2 (2016), https://files.stlouisfed.org/files/htdocs/publications/economic-synopse 
s/2016-04-29/taking-stock-income-inequality-and-the-stock-market.pdf [https://perma.cc/7N 
V6-52AX] (asserting that “as stock prices and capital returns increase, the wealthy might benefit 
more than other individuals earning income from labor” and showing that “[t]he steady increase 
in U.S. income inequality from the 1970s through the early 2000s was accompanied by strong 
gains in the stock market”).  
 51. See generally THOMAS PIKETTY, CAPITAL IN THE TWENTY-FIRST CENTURY (Arthur Goldhammer, 
trans., 2014) (documenting growing inequality throughout the United States and other OECD 
countries); Thomas Piketty & Emmanuel Saez, Income Inequality in the United States, 1913-1998, 
118 Q.J. ECON. 1 (2003) (same). Growing inequality has resulted, in part, in increased economic 
instability. See generally Austin Nichols & Philipp Rehm, Income Risk in 30 Countries, 60 REV. INCOME 

& WEALTH S98 (2014) (documenting the rise of economic insecurity in America); see also Atul 
Gawande, Why Americans Are Dying from Despair, NEW YORKER (Mar. 16, 2020) https://www.new 
yorker.com/magazine/2020/03/23/why-americans-are-dying-from-despair [https://perma.cc 
/X932-F9BP] (reviewing Anne Case and Angus Deaton’s book, Deaths of Despair and the Future of 
Capitalism, and noting that deaths of despair—that is, deaths from suicide, overdoses, and other 
premature causes of deaths in adults—are correlated with “the percentage of a local population 
that is employed”). And this economic instability, coupled with growing inequality, likely 
contributes to the fact that in 2017, for instance, “[j]ust 37% of Americans believe[d] that today’s 
children [would] grow up to be better off financially than their parents.” BRUCE STOKES, PEW 

RSCH. CTR., GLOBAL PUBLICS MORE UPBEAT ABOUT THE ECONOMY 15 (2017), https://www.pew 
research.org/global/2017/06/05/2-public-divided-on-prospects-for-the-next-generation [https:// 
perma.cc/7XE4-TJR7]. 
 52. Unfortunately, it is not difficult for most Americans to recall numerous examples of 
corporations behaving callously toward their stakeholders, be they consumers, workers, or the 
communities and environment in which businesses operate. Increasingly, investors and business 
leaders are also skeptical that corporations who cut ethical and legal corners will be sustainably 
profitable, because conduct of that kind tends to be discovered over the long term. See e.g., Henry 
M. Paulson Jr., Short-Termism and the Threat from Climate Change, MCKINSEY & CO. (Apr. 1, 2015), 
https://www.mckinsey.com/business-functions/strategy-and-corporate-finance/our-insights/ 
short-termism-and-the-threat-from-climate-change [https://perma.cc/J8A4-GJF3]; see Jamie 
Dimon & Warren E. Buffett, Short-Termism Is Harming the Economy, WALL ST. J.: OPINION (June 6, 
2018, 10:00 PM), https://www.wsj.com/articles/short-termism-is-harming-the-economy-1528 
336801[https://perma.cc/Z2SM-QP64]. See generally Magali A. Delmas, Nicholas Nairn-Birch & 
Jinghui Lim, Dynamics of Environmental and Financial Performance: The Case of Greenhouse Gas 
Emissions, 28 ORG. & ENV’T 374 (2015) (observing that companies who adopt environmentally 
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One consequence of this growth in inequality and economic insecurity 
has been an increasing sense that corporations need to do more than the legal 
minimum and that the so-called stockholder wealth maximization principle is 
not just legally erroneous, but socially harmful. Not only that, it has begun to 
dawn on even mainstream institutional investors that most of the ultimate 
investors whose money the institutions manage are human beings who invest 
for long-term objectives like college for their kids and retirement for 
themselves.53 One of us has further argued that because these human 
investors owe their ability to save mostly to their continued access to a good 
job, are stuck-in investors who have to stay invested long term, and pay taxes 
and consume products and services, they are not served by a corporate 
governance system that encourages gimmicks, pricing bubbles, or externality 
risk.54 

The increased salience of so-called ESG, today’s word for yesterday’s 
corporate social responsibility, is one manifestation of these developments. A 
variety of domestic and international sources have put pressure on companies 
to adopt corporate policies and plans for sustainable governance. In 
particular, with the increased concern about climate change, a more intensive 
focus on corporate carbon impact has been at the forefront.55 But, other areas 
 

friendly policies suffer a decline in short-term financial performance and postulating that such a 
decline may contribute to corporation’s weariness to adopt such policies).   
 53. BLACKROCK, BLACKROCK INVESTMENT STEWARDSHIP: 2018 ANNUAL REPORT 1 (2018), 
https://www.blackrock.com/corporate/literature/publication/blk-annual-stewardship-report-
2018.pdf [https://perma.cc/G4YJ-R3KZ] (“BlackRock’s number one focus, as a fiduciary 
investor, is on generating the long-term sustainable financial returns on which our clients depend 
to meet their financial goals.”); Principles and Policies: Responsible Investment Policy, VANGUARD, 
https://about.vanguard.com/investment-stewardship/principles-policies [https://perma.cc/ 
EGW3-JUML](highlighting that “Vanguard supports responsible investment by: . . . [a]dvocating 
for responsible corporate governance . . . as a driver of long-term value creation [and] [a]cting 
on material environmental, social, and governance (ESG) opportunities or risks in our 
investments”); STATE ST. GLOB. ADVISORS, supra note 16; About Us, FID. INT’L (Dec. 31, 2020), https:// 
fidelityinternational.com/about-us [https://perma.cc/HJ58-54EP] (announcing that Fidelity 
“think[s] generationally and invest[s] for the long term”).   
 54. See generally Leo E. Strine, Jr., Who Bleeds When the Wolves Bite?: A Flesh-and-Blood Perspective 
on Hedge Fund Activism and Our Strange Corporate Governance System, 126 YALE L.J. 1870 (2017) 
(citing the economic data supporting these propositions); Strine, supra note 3 (proposing to 
reform our corporate governance system so that it more closely aligns with the economic interests 
of American worker-investors).  
 55. For instance, the fact that teen climate activist Greta Thunberg was named TIME’s 
person of the year is evidence that climate and carbon emissions are top of mind. Charlotte Alter, 
Suyin Haynes & Justin Worland, 2019 Person of the Year: Greta Thunberg, TIME, https://time.com/ 
person-of-the-year-2019-greta-thunberg [https://perma.cc/E687-MU5U]. And cultural awareness 
is converging with investor awareness. In 2020, Larry Fink, BlackRock’s CEO, focused his annual 
letter to CEOs on environmental concerns. Larry Fink, Larry Fink’s 2020 Letter to CEOs: A 
Fundamental Reshaping of Finance, BLACKROCK, https://www.blackrock.com/corporate/investor-
relations/2020-larry-fink-ceo-letter [https://perma.cc/R83W-WRRR]. And in December 2019, a 
group of institutional investors representing over $37 trillion in assets wrote a letter to world 
leaders urging them to take ambitious steps to tackle climate change. Record 631 Institutional 
Investors Managing More than $37 Trillion in Assets Urge Governments to Step Up Ambition to Tackle 
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of social impact also have salience. With the online nature of commerce, 
immense attention has been given to data security and the appropriate use of 
sensitive consumer and employee information. Corporate practices that seem 
Orwellian to the public have come under intense scrutiny.56 Largely left out 
of this early stage of the ESG movement has been an important corporate 
constituency: employees.  

The omission of employees from ESG discussions has begun to change 
as dissatisfaction over stagnant employee wages and growing inequality has 
become too hard to totally ignore. Among policymakers, there is a growing 
interest in the co-determination model,57 and the U.K. government recently 
adopted a governance code calling for companies to require a board-level 
focus on the best interests of the workforce.58 Recognizing these 
developments, we will use the term “EESG” to incorporate the interests of 
employees into the ESG framework instead of just “burying them in the S.”59  
 

Global Climate Crisis, CERES (Dec. 9, 2019), https://www.ceres.org/news-center/press-releases/ 
record-631-institutional-investors-managing-more-37-trillionassets-urge [https://perma.cc/4ZXM-
ESRL]. Companies are responding to this pressure. See Steven Mufson, More U.S. Businesses Making 
Changes in Response to Climate Concerns, WASH. POST (June 11, 2019, 6:30 AM), https://www. 
washingtonpost.com/climate-environment/more-us-businesses-making-changes-in-respons 
e-climate-concerns/2019/06/10/a30c86ac-8944-11e9-98c1-e945ae5db8fb_story.html [https:// 
perma.cc/U9TZ-BB5Q]. 
 56. See, e.g., Jack Nicas, Karen Weise & Mike Isaac, How Each Big Tech Company May Be Targeted 
by Regulators, N.Y. TIMES (June 23, 2020), https://www.nytimes.com/2019/09/08/technology/ 
antitrust-amazon-apple-facebook-google.html [https://perma.cc/JW7F-4WX7]; Sara Fischer, Top 
Regulators Battle to Crack Down on Big Tech Giants, AXIOS (Sept. 17, 2019), https:// 
www.axios.com/big-tech-regulation-multiple-investigations-ftc-doj-ebdfd6ab-1fbb-40ea-ae08-
89299d58a11e.html [https://perma.cc/GQ5A-52WL]; Elizabeth Warren, Here’s How We Can 
Break up Big Tech, TEAM WARREN (Mar. 8, 2019), https://medium.com/@teamwarren/heres-
how-we-can-break-up-big-tech-9ad9e0da324c [https://perma.cc/BWL7-RK9F]; Audrey Wilson, 
European Union Unveils Proposed Tech Rules, FOREIGN POL’Y (Feb. 19, 2020, 4:00 AM), https://foreign 
policy.com/2020/02/19/european-union-digital-strategy-proposed-tech-rules-regulation-artificial-
intelligence-vestager-zuckerberg-facebook-google-apple-competition-brussels [https://perma.cc/ 
ZQ5T-P5YV]; Matina Stevis-Gridneff, E.U.’s New Digital Czar: ‘Most Powerful Regulator of Big Tech on 
the Planet’, N.Y. TIMES (Sept. 10, 2019), https://www.nytimes.com/2019/09/10/world/europe 
/margrethe-vestager-european-union-tech-regulation.html [https://perma.cc/QRV2-9XK3].  
 57. See Accountable Capitalism Act, S. 3348, 115th Cong. § 6 (2018) (requiring the SEC, in 
consultation with the NLRB, to issue a rule that would mandate that at least 40 percent of a 
company’s board of directors is elected by the company’s employees); Reward Work Act, S. 915, 
116th Cong. § 3 (2019) (requiring at least one third of directors to be elected by employees); 
BERNIE, supra note 17 (proposing that 45 percent of directors be elected by workers). 
 58. FIN. REPORTING COUNCIL, THE UK CORPORATE GOVERNANCE CODE 5 (2018), https:// 
www.frc.org.uk/getattachment/88bd8c45-50ea-4841-95b0-d2f4f48069a2/2018-UK-Corporate-
Governance-Code-FINAL.pdf [https://perma.cc/P4HG-BNMJ] (“For engagement with the 
workforce, one or a combination of the following methods should be used: [(1)] a director 
appointed from the workforce; [(2)] a formal workforce advisory panel; [or (3)] a designated non-
executive director.” (footnote omitted)). 
 59. Some commentators and market participants have lumped employees into the “social” 
prong of ESG. See, e.g., What is the “S” in ESG?, S&P GLOB. (Feb. 24, 2020), https://www.spglobal 
.com/en/research-insights/articles/what-is-the-s-in-esg [https://perma.cc/64SE-LTXF] (noting 
that “[s]ocial factors to consider in sustainable investing include a company’s strengths and 
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Perhaps the most prominent evidence that the EESG movement has had 
traction is the Business Roundtable’s new statement on corporate 
governance, which highlighted that businesses “share a fundamental 
commitment to all of our stakeholders.”60 One need not be convinced that 
this statement reflects a genuine commitment to stakeholder governance or 
improved corporate practices to recognize that the statement was not lightly 
made. Genuine or not, it reflects recognition by the most influential business 
leaders that more is expected of them, and that if they do not answer the call 
themselves, new legal mandates could be imposed.  

In reaction to this EESG movement, corporations have taken action to 
adopt policies and practices reflecting their commitment to sustainable 
governance and ethical treatment of stakeholders.61 For corporate managers 
and directors, however, this has come with the natural cynicism of the 
experienced folk who have been through waves of buzzwords and who 
remember only too recently being asked to focus on corporate governance 
ratings that were obsessed with things like eliminating takeover defenses, 
paying top management in options rather than salary, and making boards 
subject to stockholder demands.  

Managers and directors are struggling with how to implement a 
commitment to good EESG practices, along with all their pre-existing legal 
obligations and business requirements. How do we do this new thing? Where 
does responsibility for it rest on a day-to-day level in the company? Who should 
we be hearing from on a regular basis to ensure that the company is 
progressing towards these goals? And what committee of the board should 
take charge of it?  

This is a natural concern, and one that must be addressed if the goal is 
for corporations to act in a more sustainable and ethical manner. If EESG just 
 

weaknesses in dealing with social trends, labor, and politics” (emphasis added)); ESG Integration, 
BLACKROCK, https://www.blackrock.com/institutions/en-us/solutions/sustainable-investing/esg-
integration [https://perma.cc/98WH-NBYW] (“Social (S) [i]ncludes labour issues and product 
liability, risks such as data security, and stakeholder opposition.”); ESG Investing: Discover Funds 
that Reflect What Matters Most to You, VANGUARD, https://investor.vanguard.com/investing/esg 
[https://perma.cc/7G5N-4NCY] (“Social [includes] [r]elationships with employees, suppliers, 
clients & communities.”).  
 60. BUS. ROUNDTABLE, STATEMENT ON THE PURPOSE OF A CORPORATION, supra note 14.  
 61. See, e.g., Hannah Zhang, Dick’s Sporting Goods Will Stop Selling Guns at 440 More Stores, 
CNN BUS. (Mar. 10, 2020, 1:25 PM), https://www.cnn.com/2020/03/10/business/dicks-sporting-
goods-remove-guns-from-440-stores/index.html [https://perma.cc/B7RY-UHBS] (highlighting 
Dick’s efforts to curb gun sales); Hugh Son, Goldman Won’t Take Companies Public Without ‘At Least 
One Diverse Board Candidate,’ CEO Says, CNBC (Jan. 23, 2020, 5:57 PM), https://www.cnbc.com/ 
2020/01/23/goldman-wont-take-companies-public-that-dont-have-at-least-one-diverse-board-
candidate-ceo-says.html [https://perma.cc/8BKA-HJSD] (indicating that Goldman Sachs 
will no longer take a company public unless at least one of the company’s board members is 
considered diverse); Brad Smith, Microsoft Will Be Carbon Negative by 2030, MICROSOFT: OFF. 
MICROSOFT BLOG (Jan. 16, 2020), https://blogs.microsoft.com/blog/2020/01/16/microsoft-
will-be-carbon-negative-by-2030 [https://perma.cc/PD7X-632V] (announcing that Microsoft 
will decrease its carbon emission to below zero by 2030).  
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becomes another add-on to a list of already difficult-to-accomplish checklist 
items, the proponents of greater corporate social responsibility, i.e., EESG, 
will fail to achieve their worthy purpose. We next turn to the task of avoiding 
this wasteful and harmful outcome.  

III. TOWARD AN INTEGRATED, EFFICIENT, AND EFFECTIVE APPROACH TO 

CORPORATE COMPLIANCE AND EESG 

 Given the tendency in the corporate governance debates of the last 50 
years toward generating new buzzwords reflecting ever-shifting sentiments for 
corporations to focus on new, or slightly different, concerns, we understand 
the impulse toward eye-rolling and cynicism over the push for EESG. But we 
are optimistic about EESG for two reasons. First, the demand that 
corporations treat stakeholders and society with respect is not a whim; it is a 
fundamentally critical function of every important social institution.62 Second, 
and more instrumentally, because EESG is intrinsic to good corporate 
management, there is good news: there is, in fact, an efficient and effective 
method for corporations to embrace quality EESG standards that does not 
simply pile EESG responsibilities on top of existing duties of managers and 
the board. The method we refer to involves the simple but important 
recognition that the company’s compliance and EESG plans should not be 
separate, but identical, and that the work of implementing that singular plan 
should be allocated sensibly and consistently across company management 
and across the board’s committee structure itself. That is, if a corporation 
already maintains a thorough and thoughtful compliance policy, the 
corporation has a strong start towards a solid EESG policy.  

To grasp why, focus on the most traditional “E” in ESG: the environment. 
Without minimizing the importance of carbon emissions, let’s not lose sight 
of the fact that there have been and remain other important ways in which 
corporate conduct affects the environment. There are other sorts of 
dangerous emissions (e.g., particulate matter), there are other sorts of 
harmful excess (think plastic), and there will be evolving standards as new 
innovations result in unanticipated consequences. Since before Caremark, 
environmental concerns have been a core focus of corporate compliance 
programs.63 This growing focus on climate change and other negative effects 
of intensive economic activity on the environment has manifested itself in 

 

 62. For a comprehensive historical argument to this effect, see generally MAYER, supra note 
18 (laying out a stakeholder vision of business, with a focus on the corporate commitment to 
both customers and communities). 
 63. See Michael P. Vandenbergh, Private Environmental Governance, 99 CORNELL L. REV. 129, 
140–61 (2013) (documenting the emerging private compliance programs and governance 
organizations that emerged in the 1970s to 1990s in the wake of landmark environmental 
legislation, such as the Clean Water Act).  
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litigation under Caremark.64 Corporate compliance programs that effectively 
addressed these environmental risks have thus better-positioned their 
companies to confront emerging demands to meet the “environmental” 
prong of EESG for action going beyond the legal minimum. 

This environmental example is not isolated. To the extent that EESG 
embraces the responsibility to engage in ethical, safe, and non-deceptive 
conduct toward company customers,65 it also overlaps with compliance. 
Many Caremark cases and regulatory actions have focused on corporations 
that engaged in allegedly deceptive or otherwise wrongful behavior that 
exposed consumers to financial harm,66 unsafe products,67 or theft of 
 

 64. See City of Birmingham Ret. & Relief Sys. v. Good, 177 A.3d 47, 50 (Del. 2017) 
(involving Caremark claims based on “nine misdemeanor criminal violations of the Federal Clean 
Water Act”); Inter-Marketing Grp. USA, Inc. ex rel. Plains All Am. Pipeline, L.P. v. Armstrong, No. 
2017-0030, 2020 WL 756965, at *10–15 (Del. Ch. Jan. 31, 2020) (discussing alleged oversight 
claims based on liabilities resulting from an oil spill); In re Massey Energy Co., No. 5430, 2011 
WL 2176479, at *18–21 (Del. Ch. May 31, 2011) (discussing alleged Caremark violations stemming 
from a mine explosion and associated violations of mine safety and environmental laws); Mercier 
ex rel. Massey Energy Co. v. Blankenship, 662 F. Supp. 2d 562, 571–72, 575–76 (S.D. W. Va. 2009) 
(similar).  
 65. See BANK OF AM. MERRILL LYNCH, EQUITY STRATEGY FOCUS POINT 15 (2016), https:// 
www.iccr.org/sites/default/files/page_attachments/equitystrategyfocuspoint_esg.pdf [https:// 
perma.cc/6BC6-SGAG] (noting that part of the “S” in “ESG” includes “a company’s capacity to 
generate trust and loyalty with its workforce, customers and society”).  
 66. See Shaev v. Baker, No.16-cv-05541, 2017 WL 1735573, at *9–15 (N.D. Cal. May 4, 
2017) (examining a Caremark claim based on allegations involving Wells Fargo’s account fraud 
scandal); In re PayPal Holdings, Inc. S’holder Derivative Litig., No. 17-cv-00162, 2018 WL 
466527, at *6 (N.D. Cal. Jan. 18, 2018) (involving Caremark claim based on alleged violations of 
consumer financial protection and privacy laws); Rojas ex rel. J.C. Penney Co. v. Ellison, No. 2018-
0755, 2019 WL 3408812, at *1 (Del. Ch. July 29, 2019) (discussing allegations that company’s 
board failed to oversee “compliance with California laws governing price-comparison 
advertising”); In re Capital One Derivative S’holder Litig., 952 F. Supp. 2d 770, 777–79, 785–86 
(E.D. Va. 2013) (examining a Caremark claim based on alleged consumer financial protection 
violations involving company’s marketing of payment protection and credit monitoring 
products); Brautigam v. Rubin, 55 F. Supp. 3d 499, 505–07 (S.D.N.Y. 2014) (involving a claim 
based on alleged failure to oversee company’s mortgage-servicing operations). 
 67. See, e.g., Marchand v. Barnhill, 212 A.3d 805, 807 (Del. 2019) (discussing alleged 
Caremark claim based on food safety violations); Hutton v. McDaniel, 264 F. Supp. 3d 996, 1010 
(D. Ariz. 2017) (same); In re Abbott Lab’ys Derivative S’holders Litig., 325 F.3d 795, 808–09 (7th 
Cir. 2003) (discussing alleged Caremark claim based on failure to oversee compliance with 
medical device safety regulations); In re Gen. Motors Co. Derivative Litig., No. 9627, 2015 WL 
3958724, at *1 (Del. Ch. June 26, 2015) (discussing allegations that company’s board and 
management were liable under Caremark due to faulty ignition switches leading to personal injury 
and death to drivers), aff’d sub nom. In re Gen. Motors Co. Derivative Litig., 133 A.3d 971 (Del. 
2016); Salsitz v. Nasser, 208 F.R.D. 589, 590 (E.D. Mich. 2002) (discussing allegations that 
company’s board and management recklessly allowed “Bridgestone/Firestone tires [to be 
installed] on Explorer vehicles, even though the tires made the Explorer prone to instability and 
rollovers”); In re TASER Int’l S’holder Derivative Litig., No. CV-05-123, 2006 WL 687033, at *17 
(D. Ariz. Mar. 17, 2006) (Caremark claim based on alleged failure to oversee safety of TASER 
products); La. Mun. Police Emps.’ Ret. Sys. v. Pyott, 46 A.3d 313, 316, 351–58 (Del. Ch. 2012) 
(Caremark claim based on alleged misbranding of pharmaceutical product), rev’d on other grounds, 
74 A.3d 612 (Del. 2013). 
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personal data.68 Again, corporate risk aversion and law compliance efforts 
under Caremark better position companies to address these demands for EESG 
policies that ensure consumer protection. 

Similarly, the responsibility to provide employees with safe working 
conditions,69 an environment that is tolerant toward diverse beliefs and 
backgrounds,70 and fair wages and benefits,71 overlaps with important 
compliance duties. As with other EESG factors, the employee factor has also 
been a focus of Caremark cases and actions by regulators.72  

Finally, to the extent that good EESG could be thought to involve yet 
another E, ethics and the overall commitment to conducting business with 
high integrity and an other-regarding spirit, EESG also overlaps with 
compliance. Often, behavior that poses an ethical gut check over whether it 
is the right thing to do runs up against legal rules aimed at deterring 
corruption and fraud. If a corporation is worried about whether a payment or 
concession to a foreign official is kosher, that is both a legal compliance 
concern and an EESG concern. If a corporation is engaging in practices that 
might, for example, encourage physicians to overprescribe a dangerous drug 
through a combination of financial and social inducements and deceptive 
minimizations of patient risk, that is both a legal compliance concern and an 
EESG concern. And as with the previous EESG factors, these sorts of perceived 
ethical lapses have often prompted Caremark suits.73  
 

 68. See Corp. Risk Holdings LLC v. Rowlands, No. 17-CV-5225, 2018 WL 9517195, at *2–3 
(S.D.N.Y. Sept. 28, 2018) (Caremark claim based on alleged failure to monitor cybersecurity 
practices); In re The Home Depot, Inc. S’holder Derivative Litig., 223 F. Supp. 3d 1317, 1320 
–21, 1325–26 (N.D. Ga. 2016) (same); Palkon v. Holmes, No. 14-CV-01234, 2014 WL 5341880, 
at *1 (D.N.J. Oct. 20, 2014) (same). 
 69. See generally Occupational Safety and Health Act of 1970, Pub. L. 91-596, 84 Stat. 1590 
(ensuring safe working conditions).  
 70. See generally Civil Rights Act of 1964, Pub. L. 88-352, 78 Stat. 241 (prohibiting 
discrimination on the basis of race, color, religion, sex, or national origin). 
 71. See generally Fair Labor Standards Act of 1938, 29 U.S.C § 201–262 (2018) (establishing 
fair labor standards).  
 72. See In re Am. Apparel, Inc. 2014 Derivative S’holder Litig., No. CV-14-05230, 2015 WL 
12724070, at *2–4, 16–17 (C.D. Cal. Apr. 28, 2015) (Caremark claim based on founder and 
CEO’s alleged sexual misconduct toward company employees); In re FedEx Corp. S’holder 
Derivative Litig., No. 08-2284, 2009 WL 10700362, at *11 (W.D. Tenn. July 30, 2009) (Caremark 
claim based on alleged misclassification of company employees as independent contractors); In 
re Massey Energy Co., No. 5430, 2011 WL 2176479, at *18–21 (Del. Ch. May 31, 2011) (Caremark 
claim based on mine safety violations); In re Hecla Mining Co. Derivative S’holder Litig., Nos. 12-
CV-00097, 12-CV-00098, 12-CV-000119, 2014 WL 689036, at *9 (D. Idaho Feb. 20, 2014) 
(same); Mercier ex rel. Massey Energy Co. v. Blankenship, 662 F. Supp. 2d 565, 571–72, 575–76 
(S.D. W. Va. 2009) (same); South v. Baker, 62 A.3d 1, 6 (Del. Ch. 2012) (same).  
 73. See, e.g., In re McKesson Corp. Derivative Litig., No. 17–cv–01850, 2018 WL 2197548, at 
*1, *7–12 (N.D. Cal. May 14, 2018) (Caremark claim based on alleged maximization of “short-
term profits over safety with respect to sales and distribution of prescription opioids and fail[ure] 
. . . to [properly] implement a Controlled Substance Monitoring Program”); In re SFBC Int’l, Inc. 
Sec. & Derivative Litig., 495 F. Supp. 2d 477, 479–80, 484–86 (D.N.J. 2007) (Caremark case based 
on “a broad range of alleged misconduct” by a company engaged in clinical testing of 
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The overlap between compliance and EESG is understandable and 
unremarkable when considered from this perspective. Perhaps the most 
important foundational question corporate directors and managers need to 
be able to answer to be an effective fiduciary is this one: “How does the 
company make money?”74 

The reason why this simple question is powerful is that it forces directors 
to examine closely what the company does that results in the ultimate 
profitable sale of a product or service. For a manufacturing company, this 
means understanding the company’s products and how they’re made. Doing 
so necessarily requires one to think about who will use the product and for 
what purposes, and the corresponding benefits and risks of doing so. 
Answering that question requires directors to think about the corporation’s 
production processes and who they affect and in what manner. This includes 
the safety of their workers and the environmental impact of the business.  

The same is also true when asking how the product gets sold. What are 
the marketing practices that the company uses? Does the corporation gather 
more consumer information than necessary to make the sale? Is the company 
reselling that information to others? Is the corporation telling its consumers 
that it does so? Is the company protecting customers’ data?  

Permeating the question of how the corporation makes money, of course, 
will be the issue of what human beings are involved in the production and 
sales process. Do they have safe working conditions? Does the company pay 
them fairly and give them quality benefits? Is the company keeping workers 

 

pharmaceutical products, “from improper personnel choices to the failure to rectify unethical 
clinical testing practices and unsafe conditions at the company’s flagship Miami testing facility”); 
In re Johnson & Johnson Derivative Litig., 865 F. Supp. 2d 545, 562–79 (D.N.J. 2011) (Caremark 
claims based on alleged regulatory violations related to pharmaceutical product recalls, off-label 
marketing, and kickbacks); Holt v. Golden, 880 F. Supp. 2d 199, 201 (D. Mass. 2012) (Caremark 
claim based on alleged Foreign Corrupt Practices Act violations); In re Wal-Mart Stores, Inc. 
S’holder Derivative Litig., No. 12–cv–4041, 2015 WL 13375767, at *2–3, *8 (W.D. Ark. Apr. 3, 
2015) (same); Midwestern Teamsters Pension Tr. Fund v. Baker Hughes Inc., No. H–08–1809, 
2009 WL 6799492, at *1, *6 (S.D. Tex. May 7, 2009) (same); Strong ex rel. Tidewater, Inc. v. 
Taylor, 877 F. Supp. 2d 433, 439–40, 448–49 (E.D. La. 2012) (same); In re Clovis Oncology, Inc. 
Derivative Litig., No. 2017–0222, 2019 WL 4850188, at *10 (Del. Ch. Oct. 1, 2019) (Caremark 
claim based on alleged failure to oversee misconduct in seeking approval of new pharmaceutical 
product from the Food and Drug Administration); Clingman & Hanger Mgmt. Assocs., LLC v. 
Knobel, No. 16–62028, 2018 WL 2006763, at *8–12 (S.D. Fla. Jan. 9, 2018) (Caremark claim 
based on alleged failure to oversee for-profit school’s compliance with Department of Education 
regulations); Cook ex rel. Career Educ. Corp. v. McCullough, No. 11–CV–9119, 2012 WL 
3488442, at *6, *8 (N.D. Ill. Aug. 13, 2012) (similar); Stone ex rel. AmSouth Bancorporation v. 
Ritter, 911 A.2d 362, 364–65 (Del. 2006) (Caremark claim based on Bank Secrecy Act and anti-
money-laundering violations). 
 74. Leo E. Strine, Jr., Warning—Potential Danger Ahead!, DIRS. & BDS., Third Quarter 2004, 
at 25, 29 (“[T]he first question you must be able to answer before you can serve responsibly as a 
director: How does the company make money?”).  
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at a “full-time part-time” hour level to avoid giving them benefits?75 Is the 
corporation using contracted labor? Does the company require its contractors 
to extend to their employees the same standards the company requires for 
treatment of the company’s own employees? To what extent does the 
company attribute its success to its workforce as a whole as opposed to just top 
management? And is the company matching that thinking to the company’s 
compensation system?  

What will naturally flow from asking this core question, and the ones that 
flow out of it, is an understanding that the legal regimes likely to be most 
salient for the company are identical to the EESG issues that have the most 
salience. Why? Because society learns from experience, and the law is likely to 
have the most relevance to the company in those areas where the company 
has the most impact on the lives of its stakeholders, be they the company’s 
workers, its consumers, or the communities in which its operations have a 
material impact. So too will the pressures on particular companies to 
implement more ambitious EESG standards and practices likely coincide with 
the areas of company operations that have the most impact on particular 
stakeholders and society. 

Therefore, by analyzing in a rigorous way how a company makes money, 
and the impact that has on others, directors will be well positioned to best 
shape an effective compliance system. Happily, it is also how best to shape an 
effective EESG plan. Think about it in this way: If directors are seeking to go 
beyond the legal minimum and to treat all the corporation’s stakeholders and 
communities of impact in an ethical and considerate manner, the corporation 
is by definition minimizing the risk of breaking the law. By trying to engage 
in EESG best practices, the corporation will have a margin of error that keeps 
it largely out of the legal grey and create a reputation that will serve the 
company well with its stakeholders and regulators when there is a situational 
lapse.  

Even more happily, in addressing EESG’s emerging salience, companies 
need not ignore their past efforts to improve their compliance regimes. 
Rather, they should build on their prior learning and use their reporting on 
EESG metrics as an opportunity to become more efficient and effective as a 
company.  

Unfortunately, for too many companies, their existing board compliance 
structures are not well thought out. This may result in an imbalanced 
approach to legal compliance and risk management that hazards failing to 

 

 75. That is, a workload that approaches full time but stops just short of the hours necessary 
to trigger mandatory legal protections for employees, such as the Affordable Care Act’s employer 
mandate for healthcare coverage. See generally Employer Shared Responsibility Provisions, IRS (Dec. 
29, 2020), https://www.irs.gov/affordable-care-act/employers/employer-shared-responsibility-
provisions [https://perma.cc/3KYE-EFYL] (explaining the Affordable Care Act’s employer 
shared responsibility provisions). 
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identify and address key areas where the company could negatively affect 
stakeholders and society—and run afoul of the law.  

IV. A PRACTICAL WAY TO THINK ABOUT ORGANIZING AND IMPLEMENTING AN 

INTEGRATIVE COMPLIANCE/EESG STRATEGY 

For a public company seeking to do better and to reorganize its 
compliance and EESG functions in an integrated, efficient, and effective 
manner, the most rational starting point involves building on the thought 
process we have discussed. The company’s board, management, and advisors 
should identify how the company makes money, and the stakeholders it 
affects in doing so. Now, one might say, does this mean that the board and 
management should investigate every source of cash flow? No. They must use 
their business judgment, which to us implies that they should consider the 
company’s material sources of business and their impact. But, 
correspondingly, it means making clear as a matter of company policy that 
the less material a source of cash is, the more intolerant the company should 
be of conduct that is legally, ethically, or socially problematic. That is, it must 
be clear that the company does not even tolerate entering a grey zone in 
business lines not core to its financial health, and that the company’s overall 
ethics and compliance policies operate even more stringently when the 
benefit-to-cost ratio for endangering the corporation’s reputation as a good 
citizen is especially poor. For immaterial business lines, the reputational costs 
are more likely to outweigh the profits generated from the business. 

As to material business lines, top management and the board must 
carefully address the relevant regulatory regimes that constrain the company’s 
conduct, consider the reasons why that is so, and identify the stakeholders 
whose interests the law seeks to protect. Relatedly, managers and boards 
should undertake the same inquiry in addressing reputable EESG criteria and 
their application. Which of these factors is relevant to the business line and 
what stakeholders are they designed to protect? In this process, managers and 
boards should attempt to identify the best performance measurement 
standards for both compliance and EESG.  

The results of these related inquiries should then be integrated. By way 
of example, consider the environmental “E.” For each material line of 
business, the company should consider the constraining regulatory regimes, 
why those regimes are in place, and the corresponding EESG standards that 
apply. The concerns addressed by law and EESG standards will tend to track. 
Does the law already require the company to compile information in relevant 
areas that might be useful in tracking not just bare compliance with law, but 
also fidelity to higher standards of environmentally responsible behavior? Are 
there accepted and reputable standards by which the company can monitor 
its fidelity to environmental law, and even better, go further and set a higher 
standard of responsibility? How might adoption of a voluntary EESG standard 
and the gathering of information necessary to evaluate compliance with that 

Electronic copy available at: https://ssrn.com/abstract=3664021



E2_STRINE-SMITH-STEEL (DO NOT DELETE) 5/23/2021  6:02 PM 

2021] CAREMARK AND ESG, PERFECT TOGETHER  1911 

standard simultaneously act as a safeguard for legal compliance? The same 
will almost certainly be the case for standards involving the fair treatment of 
employees, safe working conditions, and other elements of being a lawful and 
ethical employer.  

This is an important—and so far overlooked—point in the ongoing 
discussion about EESG reporting. A substantial amount of the relevant data 
required for robust EESG reporting is already required to be collected by 
government regulation or as part of the company’s legal compliance 
monitoring program. In fact, some of the EESG-relevant information is likely 
already compiled and reported. To wit, most federal and state regulatory 
bodies require some modicum of ongoing reporting for those entities most 
likely to cause harm. Drug manufacturers must provide ongoing reports about 
the efficacy of their products.76 Likewise, OSHA requires documenting and 
reporting on workplace hazards and safety.77 The list goes on, but the point is 
that regulatory systems already require disclosure that is essential to a quality 
EESG monitoring and reporting system. And in the instances in which 
governments do not formally mandate reporting but still set metes and 
bounds for appropriate conduct, trade and industry groups often coalesce 
around best practices for monitoring and reporting. Again, much of the basic 
task of quality EESG reporting is likely already being done by businesses if 
they are following the basic precept of conducting lawful business by lawful 
means.78  

That said, there is a current challenge that cannot be ignored: the 
proliferation of different approaches to EESG reporting.79 This proliferation 

 

 76. See 21 C.F.R. § 314.80(c) (2020). 
 77. See 29 C.F.R. § 1904.0 (2020). 
 78. Several of the leading EESG standards already overlap with key compliance areas. For 
example, SASB’s Biotechnology & Pharmaceuticals Standard requires reporting around the 
company’s FDA compliance statistics, something already required by the FDA. See generally 
SUSTAINABILITY ACCT. STANDARDS BD., BIOTECHNOLOGY & PHARMACEUTICALS (2018), https:// 
www.sasb.org/wp-content/uploads/2018/11/Biotechnology_Pharmaceuticals_Standard_ 
2018.pdf [https://perma.cc/6GBR-ZL4N] (describing industry standards for biotechnology and 
pharmaceuticals). Likewise, SASB’s Oil & Gas -- Exploration & Production Standard and the 
World Economic Forum’s proposed EESG reporting framework requires companies to report on 
workplace safety, an existing requirement under OSHA. See generally SUSTAINABILITY ACCT. 
STANDARDS BD., OIL & GAS – EXPLORATION & PRODUCTION (2018), https://www.sasb.org/wp-
content/uploads/2018/11/Oil_Gas_Exploration_Production_Standard_2018.pdf [https:// 
perma.cc/V2XY-8DSJ] (describing industry standards for oil and gas); WORLD ECON. F., TOWARD 

COMMON METRICS AND CONSISTENT REPORTING OF SUSTAINABLE VALUE CREATION (2020), 
http://www3.weforum.org/docs/WEF_IBC_ESG_Metrics_Discussion_Paper.pdf [https:// 
perma.cc/B6YD-3LJR] (proposing standards for corporate responsibility). 
 79. See Jill Fisch, The Uncertain Stewardship Potential of Index Funds, in GLOBAL SHAREHOLDER 

STEWARDSHIP: COMPLEXITIES, CHALLENGES AND POSSIBILITIES (Dionysia Katelouzou & Dan W. 
Puchniak eds., Cambridge Univ. Press, forthcoming), https://scholarship.law.upenn.edu/ 
cgi/viewcontent.cgi?article=3141&context=faculty_scholarship [https://perma.cc/T8TS-269H] 
(“At the present, however, the metrics for evaluating the social responsibility of a portfolio 
company or a socially responsible investment fund are problematic – as many commentators have 
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is inefficient, encourages greenwashing80 and gamesmanship of the kind that 
has characterized corporate governance ratings,81 and threatens to engage 
companies more in the rhetoric of EESG than the reality of managing a 
corporation with the goal of being other-regarding toward company 
stakeholders and society.82 Until this proliferation is alleviated by private 

 

observed, sustainability disclosures are limited, incomplete and largely unreliable.”). Indeed, 
there are tens if not hundreds of ESG-related reporting frameworks currently in circulation. See, 
e.g., The Global Standards for Sustainability Reporting, GRI, https://www.globalreporting.org 
/standards [https://perma.cc/AW3Y-6YNW]; Download SASB Standards, SUSTAINABILITY ACCT. 
STANDARDS BD., https://www.sasb.org/standards/download [https://perma.cc/UMG6-Z4EX]; 
WORLD ECON. F., supra note 78; TASK FORCE ON CLIMATE-RELATED FIN. DISCLOSURES, FINAL 

REPORT: RECOMMENDATIONS OF THE TASK FORCE ON CLIMATE-RELATED FINANCIAL DISCLOSURES 
13–23 (2017), https://www.fsb-tcfd.org/wp-content/uploads/2017/06/FINAL-2017-TCFD-
Report-11052018.pdf [https://perma.cc/K6BQ-HMJH]. Even though more companies are 
disclosing EESG-related data, absent standardization, investors will have difficulty comparing the 
myriad disclosures that companies issue based on the current slew of existing frameworks. See The 
Application of Environmental, Social, and Governance Principles in Investing and the Role of Asset 
Managers, Proxy Advisors, and Other Intermediaries Before the S. Comm. on Banking, Hous. & Urb. Affs., 
116th Cong. 40 (2019) (statement of John Streur, President and CEO, Calvert Research and 
Management) (“85 percent of companies in the S&P 500 already actively report on ESG risk 
factors voluntarily, through corporate sustainability reports or other corporate disclosures. 
However, much of the information provided through voluntary disclosures is difficult to compare 
and inconsistent across issuers, resulting in considerable costs and resource expenditure for 
investors.”); see also Sara Bernow, Jonathan Godsall, Bryce Klempner & Charlotte Merten, More 
than Values: The Value-Based Sustainability Reporting that Investors Want, MCKINSEY & CO. (Aug. 7, 
2019), https://www.mckinsey.com/business-functions/sustainability/our-insights/more-than-
values-the-value-based-sustainability-reporting-that-investors-want [https://perma.cc/68SR-SJ9V] 
(observing that 85 percent of “investors . . . agree or strongly agree that more standardization of 
[ESG] reporting” is required).   
 80. Greenwashing has been described as “the practice of making unwarranted or overblown 
claims of sustainability or environmental friendliness in an attempt to gain market share.” 
Richard Dahl, Green Washing: Do You Know What You’re Buying?, 118 ENV’T HEALTH PERSPS. A246, 
A247 (2010). 
 81. For criticism of corporate governance ratings, see Sanjai Bhagat, Brian Bolton & 
Roberta Romano, The Promise and Peril of Corporate Governance Indices, 108 COLUM. L. REV. 1803, 
1826–27 (2008); Lucian A. Bebchuk & Assaf Hamdani, The Elusive Quest for Global Governance 
Standards, 157 U. PA. L. REV. 1263, 1268–69 (2009). See generally Robert Daines, Ian D. Gow & 
David Larcker, Rating the Ratings: How Good are Commercial Governance Ratings?, 98 J. FIN. ECON. 
439 (2010) (finding that commercial governance ratings do not provide useful information for 
shareholders). 
 82. For instance, most current disclosure around human capital (the extra E in EESG or 
part of the S in the traditional conception) is done through vague, non-quantitative or boilerplate 
disclosures. See SUSTAINABILITY ACCT. STANDARDS BD., THE STATE OF DISCLOSURE 21 (2017), 
https://www.sasb.org/wp-content/uploads/2019/08/StateofDisclosure-Report-web11271.pdf? 
__hstc=105637852.135a89045bd6ea85f68591478e99eb09.1553809423920.1570492048390.1
570494269935.17&__hssc=105637852.1.1570494269935 [https://perma.cc/4TPC-SAAF]. But 
that may change in the near future. For example, a group of distinguished accounting, business, 
and academic leaders have developed promising recommendations for improving disclosure in 
the area of human capital. See, e.g., LYNN FORESTER DE ROTHSCHILD & E.L. ROTHSCHILD, THE 

EMBANKMENT PROJECT FOR INCLUSIVE CAPITALISM (“EPIC”): A BETTER WAY TO VALUE THE 

AMERICAN WORKER (2019), https://www.law.nyu.edu/sites/default/files/Forester%20de%20 
Rothschild%20Lynn%20-%20The%20Embankment%20Project%20for%20Inclusive%20 
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action or legislation,83 the only rational way to proceed is for the company’s 
management and board to exercise judgment and to carefully select the EESG 
standards it believes are the most relevant, informative, and credible. And 
here, the compliance reporting systems already in place should provide a 
useful starting point to decide what additional standards the company should 
embrace and which of the contending frameworks are the most informative 
and relevant given the company’s impact on society and its stakeholders. 
Based on its current understanding of its business and reporting, management 
and the board should be prepared to explain to its stakeholders, including 
institutional investors and EESG organizations, why it selected the standards 
it did and how they will help the company best comply with the law and be a 
good corporate citizen. Of course, in doing so, it is relevant to consider 
whether there is increasing convergence around certain standards, because 
comparability is an important value for all stakeholders and for government 
regulators.84 If society is serious about EESG, then corporations must be 

 

Capitalism.pdf [https://perma.cc/PQ9T-6K5D]. And under the leadership of Chairman 
Clayton, the SEC has pressed for more informative disclosure about the worth of, and investments 
in, human capital, as well as in areas relevant to how corporations treat their employees. See Press 
Release, SEC, SEC Proposes to Modernize Disclosures of Business, Legal Proceedings, and Risk 
Factors Under Regulation S-K (Aug. 8, 2019), https://www.sec.gov/news/press-release/2019-
148 [https://perma.cc/2FQX-UBM4] (noting that, as part of the SEC’s modernization effort, 
publicly traded companies would be required to “include, as a disclosure topic, human capital 
resources, including any human capital measures or objectives that management focuses on in 
managing the business, to the extent such disclosures would be material to an understanding of 
the registrant’s business, [sic] such as, depending on the nature of the registrant’s business and 
workforce, measures or objectives that address the attraction, development, and retention of 
personnel”). And Professors Jill Fisch and Cynthia Williams have petitioned the SEC on 
rulemaking related to more comprehensive ESG disclosure, although the SEC has yet to act on 
their petition. Letter from Cynthia A. Williams, Osler Chair in Bus. Law, Osgoode Hall L. Sch., 
York Univ. & Jill E. Fisch, Saul A. Fox Distinguished Professor of Bus. L., Univ. of Pa. L. Sch., Co-
Dir. of Penn Law’s Inst. for L. & Econ., to Brent J. Fields, Sec’y, SEC (Oct. 1, 2018), 
https://www.sec.gov/rules/petitions/2018/petn4-730.pdf [https://perma.cc/8CGL-UPLX]. 
For the SEC to be able to accommodate that demand sensibly, it may well require legislative 
authorization to take a broader perspective on EESG disclosure, recognizing that its value is not 
just to investors, and to allow it to seek help from other agencies, such as the Department of 
Labor and Environmental Protection Agency, that have expertise relevant to setting good EESG 
reporting standards. 
 83. Already, there are private efforts at convergence, particularly in the environmental 
space. For example, the Task Force for Climate-Related Financial Disclosures is looking to have 
market players converge around its standard in the area of climate change reporting metrics. See 
TASK FORCE ON CLIMATE-RELATED FIN. DISCLOSURES, supra note 79. Ultimately, it may require a 
combination of government and private sector action to provide the coherence needed. 
Agreement to implement B-minus-level reporting metrics by all companies for some period, with 
a goal of improving them to A-level, might be more valuable than having companies each 
implementing different approaches, thus minimizing the ability for any real comparison of 
behavior and maximizing the chances for greenwashing. 
 84. See supra note 48 and accompanying text; see also Mark Carney, Governor, Bank of Eng. 
and Chairman, Fin. Stability Bd., Breaking the Tragedy of the Horizon—Climate Change and 
Financial Stability (Sept. 29, 2015), https://www.bis.org/review/r151009a.pdf [https://perma 
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expected to adhere to some level of consistency in reporting so that they can 
be held accountable using common measurements. This line of inquiry 
should lead to a more disciplined and integrated approach to compliance and 
EESG, and should help reveal the key legally required and company-adopted 
principles and standards that the company will use to encourage ethical 
behavior and to track whether the company and its employees have met or 
missed the mark.  

When that is done, the next step is critical and has not been done well by 
many companies even when viewed through the narrower lens of compliance 
alone. That is the step of determining what expertise is needed to implement 
the company’s compliance and EESG plan, the allocation of responsibility 
among the company’s management team, and, correspondingly, the 
organization of the board to oversee management’s implementation of the 
adopted plan.  

Diversity is rightly a salient topic in the conversation about corporate 
citizenship. But diversity is also a hugely relevant consideration when it comes 
to comprising a board of directors and management team that is adroit at 
managing a sustainably profitable business that acts as a solid corporate 
citizen. To be clear, we are not referring to the idea that having a board and 
management team with diverse socioeconomic, racial, ethnic, national, and 
gender backgrounds might enhance the company’s ability to look at key issues 
from multiple perspectives, have greater understanding and empathy toward 
its stakeholders, and stimulate a more interesting intellectual climate useful 
for innovation and decision making. That very well may be the case.85 

But for present purposes, we are referring to the more mundane idea 
that the world is complex and that diverse expertise is essential for most 
corporations to succeed. At the management level and staff level, this is often 
well understood, and corporations seek out the diverse talent necessary to 
accomplish their diverse business functions. In corporations whose products 
involve complex science and safety considerations (say pharmaceuticals), it is 
vital to have employees with the skill set and experience to enable the 
 

.cc/RB8B-L45V] (observing that internationally consistent regulatory standards are important to 
producing successful EESG disclosure). 
 85. See, e.g., David A. Carter, Betty J. Simkins & W. Gary Simpson, Corporate Governance, Board 
Diversity, and Firm Value, 38 FIN. REV. 33, 51 (2003) (finding a positive correlation between diverse 
boards and firm value); Lin Liao, Le Luo & Qingliang Tang, Gender Diversity, Board Independence, 
Environmental Committee and Greenhouse Gas Disclosure, 47 BRITISH ACCT. REV. 409, 410 (2015) 
(finding that increased gender diversity on a company’s board of directors is associated with a 
higher propensity for the company to make greenhouse gas disclosures); Stephanie J. Creary, 
Mary-Hunter (“Mae”) McDonnell, Sakshi Ghai & Jared Scruggs, When and Why Diversity Improves 
Your Board’s Performance, HARV. BUS. REV. (Mar. 27, 2019), https://hbr.org/2019/03/when-and-
why-diversity-improves-your-boards-performance [https://perma.cc/BU8W-ZAGV] (discussing 
strategies for boards to use diversity to improve their company’s performance). But see Corinne 
Post & Kris Byron, Women on Boards and Firm Financial Performance: A Meta-Analysis, 58 ACAD. 
MGMT. J. 1546, 1546 (2015) (finding mixed evidence for the claim that women on boards 
increases a company’s financial performance).  
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company not only to develop and market new products, but to do so in a 
manner that is safe to consumers and compliant with the intensive regulatory 
regimes that exist to protect them. It would be unlikely to see a corporation 
of that kind without employees with relevant educational and industry 
expertise pervading that area of the business’s activity. At the same time, a 
pharmaceutical company is also likely to have a well-credentialed staff of 
experts, qualified in areas like accounting and corporate finance, to address 
those functions. No doubt these different types of experts would gain some 
understanding of each other’s bailiwick through the experience of working 
in a company in the same industry, but no one would think that they could 
completely change jobs without great risk to the company and society.  

The problem, however, is that the same kind of sensible deployment of 
expertise has not characterized how American corporations have addressed 
risk management, compliance, and EESG. It remains the case that, for a large 
percentage of American public companies, the audit committee is the 
corporate committee singularly charged with approving and monitoring the 
corporation’s compliance and risk management system.86 This is problematic 
for two interactive reasons: (1) audit committees’ core responsibilities in 
accounting and financial compliance, prudence, and integrity have grown 
even more challenging, complex, and time consuming; and (2) corporations 
rarely face risk and compliance issues only in the financial area, and often 
have issues in areas where specialized expertise of a non-financial nature is 
essential to effective management.  

The interactive effect is easy to explain. With increased complexity in 
accounting and finance has come requirements that audit committees be 
comprised solely of directors who consider themselves financially expert.87 

 

 86. See NAT’L ASS’N OF CORP. DIRS., 2019–2020 NACD PUBLIC COMPANY GOVERNANCE 

SURVEY 18 (2020), https://corpgov.law.harvard.edu/wp-content/uploads/2020/01/2019-2020-
Public-Company-Survey.pdf [https://perma.cc/7QFF-4B36] (reporting that 31 percent of 
boards locate enterprise risk management in the audit committee, while only 16 percent of 
boards locate risk management in a risk committee, although 51 percent of boards report that 
the full board is responsible for risk management); id. at 25 (noting that 63 percent of boards 
locate compliance responsibilities in the audit committee). 
 87. Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, § 407, 116 Stat. 745, 790 (codified as 
15 U.S.C. § 7265 (2018)) (requiring the SEC to issues a rule that would require publicly listed 
companies “to disclose whether or not, and if not, the reasons therefor, the audit committee of 
[the company] is comprised of at least 1 member who is a financial expert”). Likewise, the NYSE 
and NASDAQ listing rules place similar requirements on publicly traded companies. NYSE 

LISTED COMPANY MANUAL § 303A.07(a) cmt. (2021) (“Each member of the audit committee 
must be financially literate, as such qualification is interpreted by the listed company’s board in 
its business judgment, or must become financially literate within a reasonable period of time after 
his or her appointment to the audit committee. In addition, at least one member of the audit 
committee must have accounting or related financial management expertise, as the listed 
company’s board interprets such qualification in its business judgment.”); NASDAQ STOCK 

MARKET RULEBOOK § 5605(c)(2)(A) (2021) (“Each Company must have, and certify that it has 
and will continue to have, an audit committee of at least three members, each of whom must 
 . . . be able to read and understand fundamental financial statements, including a Company’s 
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Directors whose background is not in finance, but who have other relevant 
talents, may rightly feel inhibited in declaring themselves to have the depth 
of finance acumen to qualify for those committees. Relatedly, the reality that 
financial gimmickry and imprudence caused serious economic consequences 
for the American economy led to increased responsibilities for audit 
committees in both Sarbanes-Oxley and Dodd-Frank, and complementary 
Exchange Rules reforms.88 This escalating complexity has further fueled the 
desire for financially minded audit committee members. These enhanced 
requirements also added obligations to what was already the most burdened 
board committee.89  

The resulting time pressures have another important effect. The core 
duties of an audit committee mean that the CFO, the head of internal audit, 
and other top finance officers will not just want, but need, a lot of time with 
the audit committee. To the extent that the audit committee’s scope of 
responsibility over risk management and compliance is company-wide, there 
is an obvious danger that the audit committee will not have enough time to 
responsibly consider and address non-financial risks. That is, even if one 
assumed that it is possible to comprise an audit committee that is not only 
financially expert but also capable of adroitly addressing all the diverse risk 
issues a company faces, the chance that it would have the time to do so 
effectively seems slight.  

And the reality is that it is exceedingly unlikely that the skill set necessary 
to address the company’s other non-financial risks and compliance issues is 
identical to that sought in audit committee members. Much more likely, 
corporations would want directors with substantial industry and educational 
expertise in other relevant subjects—such as environmental, food safety, data 
security, drug efficacy, plant and production safety measures, privacy 
protections, etc.—expertise that they likely built up by concentrating in those 
areas during their careers, and not in accounting or finance. Correspondingly, 
the fact that someone was a top KPMG accountant or a CFO at a Fortune 100 
company may make them an ideal audit committee member. But that 

 

balance sheet, income statement, and cash flow statement. Additionally, each Company must 
certify that it has, and will continue to have, at least one member of the audit committee who has 
past employment experience in finance or accounting, requisite professional certification in 
accounting, or any other comparable experience or background which results in the individual’s 
financial sophistication, including being or having been a chief executive officer, chief financial 
officer or other senior officer with financial oversight responsibilities.”). 
 88. See supra notes 40–42.  
 89. See AUDIT COMM. INST., KPMG, AUDIT COMMITTEE WORKLOAD: KEEPING AN EYE ON THE 

BALL 4 (2014), https://home.kpmg/content/dam/kpmg/pdf/2015/10/audit-committee-workload 
.pdf [https://perma.cc/V9VB-Z9P3] (surveying 1,500 audit committee members, 75 percent of 
whom stated that “the amount of time required to carry out their audit committee responsibilities 
has increased moderately (51%) or significantly (24%) over the past two years. And 40% said it’s 
becoming increasingly difficult to oversee all the major risks on its agenda given the committee’s 
agenda time and expertise.”).  
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experience may give them no training or expertise to address food safety risk, 
or cybersecurity.  

As important, the time crunch imposed by core financial and accounting 
duties means that the access that non-financial officers will get to the audit 
committee will be carefully rationed and less than ideal. It is natural to expect 
that the CFO and auditors will have an agenda of items to accomplish at each 
audit committee meeting. Other officers will have to fight for time. This 
includes the general counsel, who may often be the most likely to try to make 
sure that every other officer gets some time with the committee, often at the 
sacrifice of important topics the general counsel herself might ideally wish to 
discuss.  

From a business perspective, the resulting allocation of talent and time is 
suboptimal and inefficient. By putting a critical function in a committee that 
cannot perform it effectively, the board risks missing issues, limits 
communication between the directors and a more diverse set of company 
officers, and is also likely to be spreading its work across its members in a 
highly inequitable way.  

The allocation also is counter-intuitive in another obvious sense. It is 
unlikely that the corporation organizes its management-level approach to risk 
and compliance by giving its accountants responsibility for compliance with 
non-financial regulatory requirements, such as environmental rules. Much 
more likely, the corporation has developed methods to balance the competing 
values in specialization and generalization, and has developed some industry-
specific structures to address non-financial risk. To the extent that, at the 
board level, those structures are not replicated in some sensible way, the risk 
is that the board will not be optimally involved in areas of non-financial risk 
management that are fundamental to the company.  

For these reasons, it seems much more effective and efficient to make 
sure that committee-level responsibility for risk management and compliance 
is thoughtfully allocated among the board’s committees, rather than solely 
vested in the audit committee. With such a thoughtful allocation should come 
an alignment of officer-to-board-level reporting relationships, which has the 
added value of ensuring that the directors get to know and regularly 
communicate with a broader range of corporate executives. In an era where 
it is likely that the only insiders on the board will be the CEO and perhaps 
one other director,90 this is no small benefit in itself, as it opens more windows 
into the company for the board and creates a better insight into corporate 
culture.  

 

 90. See SPENCER STUART, 2019 U.S. SPENCER STUART BOARD INDEX 15 (2019), https:// 
www.spencerstuart.com/-/media/2019/ssbi-2019/us_board_index_2019.pdf [https://perma.cc 
/3JR8-PFN7] (“85% of all S&P 500 board directors are independent . . . . Boards average 9.1 
independent directors and 1.6 affiliated directors.”). 
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More specifically, though, it facilitates management-to-director 
communication on a regular basis on all the material, industry-relevant areas 
of risk and compliance. And it does so in a way that allows the managers and 
directors best equipped to identify and deal with risks in the first instances the 
best chance to do so. Such a structure also maximizes the ability of a company 
to comprise a board with directors having the full range of talents the 
company’s business needs, because directors can be seated and given roles 
that make sense for them, and they are not required to pretend to have a 
specialized expertise that they do not truly have.  

This topic is an urgent one now as corporations grapple with where to 
situate EESG. To date, there has been a noticeable trend toward entrusting 
the nominating and corporate governance committee with responsibility for 
approving and overseeing the implementation of the company’s EESG 
policies and standards monitoring.91 Rather than integrate EESG into the 
corporation’s compliance oversight process, most companies seem to be 
keeping primary responsibility for compliance in the audit committee, while 
putting EESG in another committee or contending the whole board is on 
point on those issues, and therefore bifurcating, trifurcating, or otherwise 
splitting up what ought to be one integrated approach to inextricably linked 
goals. For the reasons we have discussed, this is wasteful, risks missing key 
issues of concern, and will likely be less effective in creating an ethical and 
socially responsible corporate culture.  

To more effectively and efficiently organize the compliance and EESG 
function of the corporation, the board should integrate them and allocate 
responsibility to committees in a functionally sensible way. This allocation of 
responsibility should track the skills needed to do the task well and mirror the 
way the task is allocated at the management level. A sensible committee 
structure will not put all the weight on the audit committee for the most 
intensive tasks, and it should not prevent key officers standing in line behind 
the CFO from getting time with a board committee.  

Rather, the board’s committee structure should be informed by the 
process outlined above, and when the fundamental compliance and EESG 
concerns are lined up and integrated, committees should be formed 
correspondingly based on board member expertise and functional purpose. 
For most companies,92 this will necessitate creating at least one committee 

 

 91. NAT’L ASS’N OF CORP. DIRS., supra note 86, at 27 (reporting that 30 percent of boards 
locate ESG responsibilities in the nominating and governance committee, compared to just 5 
percent that locate those responsibilities in the audit committee—although 55 percent of boards 
still locate ESG responsibilities at the full board level).  
 92. Some companies have already understood the diversity of compliance and EESG issues 
they confront and have commendably created specific committees that give important elements 
of non-financial compliance oversight to them. For example, the board of Ashland Global—a 
leading chemicals company—has established an Environmental, Health, Safety and Quality 
Committee. Ashland Glob. Holdings Inc., Proxy Statement (Schedule 14A) 33 (Dec. 9, 2019). 
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that has risk management, compliance, and EESG functions addressing some 
critical non-financial areas of concern, such as environment for an energy 
company or product safety for a pharmaceutical or food company.93 This 
allocation could also come with responsibility for attendant areas of concern, 
such as a concern for cybersecurity and consumer privacy for companies that 
collect sensitive information from their customers. Establishing such a 
committee would help directors to satisfy both their legal obligations under 
Caremark94 and the nonlegal need to address EESG concerns.95 

But in general, it is important not to proliferate committees, and that is 
not what we are calling for. Rather, in addition to considering whether to 
establish a dedicated compliance/EESG committee, what also needs to be 
revisited is the function of some of the mandated committees, such as the 
compensation committee. By way of illustration, consider the areas of 
compliance that involve issues like worker safety, a discrimination-free and 
tolerant workplace, and fair and equitable pay and benefits. Since they first 

 

Likewise, Citigroup has established an Ethics, Conduct and Culture Committee. Citigroup Inc., 
Proxy Statement (Schedule 14A) 41 (Mar. 11, 2020).  
 93. One size does not always fit all in corporate governance, though we do not view 
standardization with the same degree of skepticism that some do. Leo E. Strine, Jr. & J. Travis 
Laster, The Siren Song of Unlimited Contractual Freedom, in RESEARCH HANDBOOK ON PARTNERSHIPS, 
LLCS AND ALTERNATIVE FORMS OF BUSINESS ORGANIZATIONS 11, 18 (Robert W. Hillman & Mark 
J. Lowenstein eds., 2015) (observing that unlimited contractual freedom can impose transaction 
costs due to the need for investors to evaluate unfamiliar terms in LLC and other alternative-
entity governing documents). See generally Reilly S. Steel, Proxy Access and Optimal Standardization 
in Corporate Governance: An Empirical Analysis, 23 FORDHAM J. CORP. & FIN. L. 173 (2017) 
(developing a theory in which investors prefer standardized terms and presenting empirical 
evidence consistent with that theory). It may be that there are some companies whose risk 
management, compliance, and EESG issues are so confined in scope that they can all be trusted 
to the audit committee on top of that committees’ already-challenging duties. We do not think 
many exist.  
 94. See Marchand v. Barnhill, 212 A.3d 805, 809, 813, 817, 822 (Del. 2019) (mentioning 
on four separate occasions the company’s lack of any committee on the board charged with 
addressing food safety even though the company’s only product was ice cream). 
 95. These nonlegal concerns may include a genuine desire on the part of directors to 
address EESG concerns (or satisfy investors’ demands that they do so), or more cynically, merely 
“signaling” a commitment to EESG. See generally Brian L. Connelly, S. Trevis Certo, R. Duane 
Ireland & Christopher R. Reutzel, Signaling Theory: A Review and Assessment, 37 J. MGMT. 39 (2011) 
(reviewing the literature on signaling). This raises interesting questions about whether signaling 
concerns might lead some boards to pursue EESG approaches that privilege visibility over 
efficiency. See, e.g., Aneesh Raghunandan & Shiva Rajgopal, Do the Socially Responsible Walk the Talk? 
3 (Univ. of Mia., Working Paper, 2020), https://www.bus.miami.edu/_assets/pdfs/thought-
leadership/academic-departments/accounting/seminars/raghunandan-rajgopal-.pdf [https:// 
perma.cc/7T3L-UP2J] (finding that, relative to industry peers, signatories of the Business 
Roundtable’s new Statement of Corporate Purpose had higher rates of environmental and labor 
complaints and spent more money on lobbying). We leave this question to future research, noting 
only that boards may wish to adopt our proposed approach for either efficiency or signaling 
reasons. By consolidating EESG and compliance functions, our proposal serves the interests of 
efficiency; at the same time, establishing visible committees dedicated to both EESG and 
compliance may signal the board’s commitment to EESG. 
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emerged in American corporate governance, compensation committees have 
focused obsessively on the compensation of top management and making 
sure that managers’ compensation is linked to gains for stockholders. They 
have not been focused on the company’s overall human capital strategy, on 
whether it would create more value to focus more on good pay for the many 
who toil for the company rather than the few at the top, or on overseeing the 
company’s policies for ensuring a safe workplace, diversity, training, and fair 
pay and benefits for company workers, and standards required of company 
contractors are similar to those of the company adopts for its own workforce. 
But, there is an increased demand for corporations to give greater 
consideration to these areas, as exemplified by the United Kingdom’s new 
requirement for companies to have a director elected by the workforce or a 
board committee that focuses on the workforce’s best interests.96 And bills in 
Congress show a growing interest in having worker representatives on 
boards,97 an interest that may well result in focus on a workforce board 
committee as a solution that will have more support in the American 
corporate governance context. With these growing demands, boards and 
management will have to grapple with how to efficiently respond and whether 
to add a new committee, with the costs that it entails in the potential need to 
increase board size, the length of board members’ and managers’ time, and 
the splitting of related functions. One potentially effective answer would be 
to reconceive the role of the compensation committee to broaden its mandate 
to take on oversight responsibility for all important workforce issues. This 
could give directors an efficient way to oversee all key human resources 
policies, such as those critical to racial and gender pay equity and diversity, 
and also to establish the optimal approach to fair gainsharing between the 
company’s workforce overall, on the one hand, and its stockholders and top 
management, on the other.98 

In thinking about the committee structure, skeptics might contend that 
it is essential that the entire board be involved in compliance, risk 
management, and EESG. And the answer to that is: yes, we agree. But one 
 

 96. FIN. REPORTING COUNCIL, supra note 58. 
 97. See supra note 17 and accompanying text. 
 98. In a related paper, two of us explain how this might work. Leo E. Strine, Jr. & Kirby M. 
Smith, Toward Fair Gainsharing and a Quality Workplace for Employees: How a Reconceived Compensation 
Committee Might Help Make Corporations More Responsible Employers and Restore Faith in American 
Capitalism, 76 BUS. LAW. 31 (2021). Other learned commentators find this avenue promising. See 
generally Amelia Miazad, Sex, Power, and Corporate Governance, 54 U.C. DAVIS L. REV. 1913 
(discussing the board’s influence on culture and pointing to the compensation committee as a 
committee that increasingly has oversight for culture and workforce issues generally). And some 
companies have already done this. See Steve Van Putten, David Bixby & Jan Koors, The 
Compensation Committee Agenda for 2019, HARV. L. SCH. F. ON CORP. GOVERNANCE (May 1, 2019), 
https://corpgov.law.harvard.edu/2019/05/01/the-compensation-committee-agenda-for-2019 
[https://perma.cc/AUR6-KSN9] (“Broader-based pay issues (think CEO Pay Ratio and gender 
and other diversity-based pay inequities), talent development, and culture-related concerns are 
pushing the boundaries of traditional compensation committee responsibilities.”). 
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should recognize that for the entire board to do its collective job well, there 
is an advantage to specialization. Specialization allows boards to use their and 
management’s diverse talents and limited time effectively to make sure that 
they identify all key issues. The result is a board that is better able to develop 
and implement an overall approach that is most effective. For example, it 
could make sense for a board committee to have penultimate responsibility 
for approving the overall compliance/risk management/EESG plan before it 
goes to the board. That approval process could involve presentations by other 
committees about key areas of concern. And likewise, if audit is the approving 
committee, the board could require the audit committee and relevant officers 
to brief the other directors about their approach to financial risk and EESG 
subjects in that area. Cross-fertilization by a set of strong committees well 
populated with relevant expertise and with the time to do the job well sets up 
the whole board to function much better than loading too much on to the 
audit committee (the traditional approach) or setting up a bifurcated process 
whereby audit does compliance and risk management, and the nominating 
and corporate governance committee is given some vague mandate to oversee 
EESG.  

To the extent that establishing processes to consider EESG and 
compliance together has the potential to make EESG more durable, this 
should also appeal to those who advocate EESG as a means of redressing social 
inequities and other shortcomings of our legal and political system. It seems 
plausible that setting a routinized process for considering EESG together with 
compliance will more firmly embed EESG within corporate culture and 
governance.99 If so, that would be a victory for EESG advocates concerned that 
EESG may take a back seat if it becomes less fashionable with the Davos crowd. 

V. CONCLUSION 

With careful thought, corporate leaders can position their companies to 
better identify and address known and emerging risks; adopt goals for 
responsible corporate behavior toward workers, other stakeholders, and 
society; and establish standards and policies designed to promote and 
measure the attainment of both EESG goals and legal compliance. This will 
not be easy, but it is an exercise that is long overdue for most companies and 
will have long-lasting value if it becomes not just a one-off restructuring, but a 
regular process of serious thought about how the company makes money and 
how it affects the world in doing so. This thought process could better inform 
business decisions; use the time of the board, management, and the overall 
workforce more efficiently; and better assure a corporate culture that seeks 
sustainable profit by a commitment to being good citizens. Put plainly, a well-
thought-out corporate strategy to be an exemplary citizen in all the areas 

 

 99. Cf. Donald C. Langevoort, Cultures of Compliance, 54 AM. CRIM. L. REV. 933, 935 (2017) 
(exploring the role of culture in ensuring good compliance). 
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where the company has a material impact on its stakeholders and society 
should at the very least result in the corporation establishing a solid 
reputation as a law-abiding citizen. And that in itself is a good thing.  
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Toward Fair Gainsharing and a Quality Workplace
for Employees: How a Reconceived Compensation
Committee Might Help Make Corporations More
Responsible Employers and Restore Faith in
American Capitalism

By Leo E. Strine, Jr.* and Kirby M. Smith**

In the three decades after World War II, workers and stockholders shared equitably in the

nation’s growing wealth. But over the last several decades, this fair gainsharing has dimin-

ished as the power of the stock market, in the form of institutional investors, has grown as

the comparative voice and leverage of workers has declined. As a result of these and other

factors, a much greater share of the gains from increased corporate profitability and pro-

ductivity has gone to stockholders and top management, on the one hand, and much less to

employees, on the other. Contributing to this divide has been a push to tie top management

pay to total stockholder return and to create incentives for management to deliver returns

to stockholders, even if that requires decreasing the share that the workers primarily re-

sponsible for corporate success receive. The resulting economic insecurity and inequality

have caused demands for serious change in corporate governance to give greater

weight to the interests of workers. In this article, we focus on one practical way to move

toward that worthy goal: reconceiving the compensation committee. A reconceived compen-

sation committee would focus on the company’s entire workforce—not just senior manage-

ment—and have the responsibility for overseeing management’s implementation of an

effective system to compensate workers fairly, ensuring they receive a fair share when cor-

porate productivity and profitability increase, and analyzing what allocation of compensa-

tion within the company’s workforce would provide the greatest motivation to encourage

corporate success. To accomplish this, compensation committees would be expected to un-

derstand the nation’s, the industry’s, and the company’s traditional gainsharing practices

among workers, stockholders, and top management and develop and implement a corpo-

rate strategy to ensure that gainsharing is equitable. By doing so, compensation committees

would also be able to more rationally set top executive compensation and establish metrics

for top management and key personnel involved in gatekeeping functions that are tied to
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good EESG practices and not just to stock price. The reconceived compensation committee

should also be the committee charged with compliance and EESG responsibilities in the

areas most important to workers, including not only worker pay and benefits but also

safety, racial and gender equality, sexual harassment and inclusion, and training and pro-

motion policies. Not only that, the reconceived compensation committee should monitor

company practices in its supply chain to ensure that the company’s adopted policies regard-

ing fair treatment of workers extend to workers employed by company contractors. By this

evolutionary means that builds on the existing American corporate governance system, im-

portant strides can be taken toward making our capitalist system work better for the people

most critical to its success: workers.

INTRODUCTION

Growing inequality and economic insecurity over the past two decades have en-
hanced pressure on corporate boards to address the decline in gainsharing be-

tween employees, on the one hand, and top management and stockholders,

on the other. During this era, top executive pay and stockholder returns have
soared as company profits have risen, but the pay for ordinary workers has stag-

nated.1 This is leading to calls for serious changes in corporate governance to

give workers more voice2 and, more generally, to hold corporations more ac-
countable for how they treat all their stakeholders, not just those who own

stock.3 As for workers, there is an increased focus on ensuring that corporations

1. Alex Edmans, What’s Right, What’s Wrong, and What Could Be Fixed?, GRESHAM COLL. (Dec. 12,
2018), https://s3-eu-west-1.amazonaws.com/content.gresham.ac.uk/data/binary/3193/2018-12-
12_AlexEdmans_ExecutivePay-T.pdf (“In the US, the average S&P 500 CEO earned $14 million in
2017, 361 times the average worker—compared to a ratio of only 42 in 1980.”); Lawrence Mishel &
Julia Wolfe, CEO Compensation Has Grown 940% Since 1978, ECON. POL’Y INST. (Aug. 14, 2019), https://
www.epi.org/files/pdf/171191.pdf (“From 1978 to 2018, CEO compensation grew by 1,007.5%
(940.3% under the options-realized measure), far outstripping S&P stock market growth
(706.7%) and the wage growth of very high earners (339.2%). In contrast, wages for the typical
worker grew by just 11.9%.”). This stagnation of workers’ pay came at a time when both productivity
and education levels of the average worker were rising. The Productivity—Pay Gap, ECON. POL’Y INST.
( July 2019), https://www.epi.org/productivity-pay-gap/ (“From 1979 to 2018, net productivity rose
69.6 percent, while the hourly pay of typical workers essentially stagnated—increasing only 11.6 per-
cent over 39 years (after adjusting for inflation).”); U.S. Population More Educated Than Ever Before,
U.S. CENSUS ( July 31, 2019), https://www.census.gov/library/stories/2018/07/educational-attainment.
html. This means that, although Americans are working more productively than ever, the fruits of
their labors have primarily accrued to those at the top and to corporate profits, especially in recent
years.
2. For example, Senator Elizabeth Warren’s Accountable Capitalism Act would require at least 40

percent of directors to be elected by workers. Accountable Capitalism Act, S. 3348, 115th Cong.
(2018) [hereinafter Accountable Capitalism Act]. Likewise, Senator Tammy Baldwin and others
have introduced the Reward Work Act, which would require employees to hold one-third of
board seats in any company that is publicly traded. Reward Work Act, S. 2605, 115th Cong.
(2018). And Senators Schumer and Sanders have called for prohibiting buybacks unless a company
pays all of its workers at least $15 per hour. Chuck Schumer & Bernie Sanders, Limit Corporate Stock
Buybacks, N.Y. TIMES (Feb. 3, 2019), https://www.nytimes.com/2019/02/03/opinion/chuck-schumer-
bernie-sanders.html (“Our bill will prohibit a corporation from buying back its own stock unless it
invests in workers and communities first, including things like paying all workers at least $15 an
hour, providing seven days of paid sick leave, and offering decent pensions and more reliable health
benefits.”).
3. Senator Warren’s Accountable Capitalism Act, for example, would require—in substance—that

every American business with sales over $1 billion become like a Delaware public benefit corporation
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operate workplaces in which sexual harassment and discrimination on the basis
of race, gender, or sexual orientation are not tolerated and where inclusion and

diversity are promoted.4 A company cannot be a good corporate citizen without

being fair to the stakeholders fundamentally important to its success: its employ-
ees. That reality should be clear with the new buzzword that refers to the need

for corporations to be socially responsible: ESG for environmental, social, and

governance. Right now, employees are denied their own letter and said to be
buried in the “S.”5 We believe that employee concerns are of paramount impor-

tance to the question of whether a corporation is functioning in a way that is

positive for society. To make the importance of employees inescapable and as
prominent as it should be, we refer to EESG—the initial and extra “E” referring

to employees.

Too little, however, has been done to help boards of directors and managers
sensibly address society’s demand for a higher level of responsibility and to iden-

tify methods for them to set up efficient and effective board and management

structures that enable them to implement sustainably profitable business strate-
gies while conducting business in a manner that is fair to all their stakeholders.

In this article, we focus on one aspect of this issue—employees—and how a re-

conceived compensation committee might better position corporate boards and
managers to do better by the people whose hard work is of critical importance

and have a duty to “manage or direct the business and affairs of the . . . corporation in a manner that
seeks to create a general public benefit and balances the pecuniary interests of the shareholders of
the . . . corporation with the best interests of persons that are materially affected by the conduct
of the . . . corporation.” Accountable Capitalism Act, supra note 2, § 5(c)(1); see also DEL. CODE

ANN. tit. 8, § 365 (2020) (“The board of directors [of a Delaware public benefit corporation] shall
manage or direct the business and affairs of the public benefit corporation in a manner that balances
the pecuniary interests of the stockholders, the best interests of those materially affected by the cor-
poration’s conduct, and the specific public benefit or public benefits identified in its certificate of in-
corporation.”); Marc Benioff, We Need a New Capitalism, N.Y. TIMES (Oct. 14, 2019), https://www.
nytimes.com/2019/10/14/opinion/benioff-salesforce-capitalism.html (calling for a renewed focus on
all corporate stakeholders); Lenore Palladino, The Economic Argument for Stakeholder Corporations,
ROOSEVELT INST. ( June 2019), https://rooseveltinstitute.org/wp-content/uploads/2019/06/
RI_Economic-Argument-for-Stakeholder-Corporations_Working-Paper_201906.pdf (arguing that
corporations should not be institutions that concentrate wealth but instead generate and spread
wealth across society); Judith F. Samuelson, Did the Business Roundtable Sound the Death Knell for
Shareholder Primacy?, ASPEN INST. (Aug. 26, 2019), https://www.aspeninstitute.org/blog-posts/did-
the-business-roundtable-sound-the-death-knell-for-shareholder-primacy/; LYNN STOUT, THE SHARE-
HOLDER VALUE MYTH (2012) (arguing that a stockholder-centric model was intellectually bankrupt
and arguing for a more inclusive and stakeholder-friendly corporate purpose statement); see generally
COLIN MAYER, PROSPERITY: BETTER BUSINESS MAKES THE GREATER GOOD (2018); FREDRICK H. ALEXANDER, BEN-
EFIT CORPORATION LAW AND GOVERNANCE (2017).
4. For an overview of corporate law’s relevance to addressing sexual harassment in the workplace

and the boardroom, see generally Daniel Hemel & Dorothy S. Lund, Sexual Harassment and Corporate
Law, 118 COLUM. L. REV. 1583 (2018).
5. See, e.g., Alastair Marsh, “Social Washing” Is Becoming Growing Headache for ESG Investors, BLOOM-

BERG (Apr. 9, 2020), https://www.bloomberg.com/news/articles/2020-04-09/-social-washing-is-
becoming-growing-headache-for-esg-investors (noting that, in the wake of the COVID-19 pandemic,
“ESG-focused managers say they’re now increasing their emphasis on the ‘S,’” including by “assessing
issues such [as] how employers deal with contract workers, whether they cut loose employees or
keep paying them during the pandemic, whether they provide adequate medical insurance and if
they allow working from home”).
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for wealth creation in our society. By helping to do so, reconceived compensation
committees could restore greater faith in our market system, reduce pressures

for more intrusive government regulation, and create more durably valuable

businesses.6

In the pages that follow, we explain why boards of directors are facing increas-

ing pressure to become directly involved in issues concerning employee pay and

fair treatment and why it is most efficient and effective to respond to that pres-
sure by reconceiving the compensation committee’s role.7 We then conclude

with some practical suggestions for how a reconceived compensation committee

might organize its duties to promote fair treatment of and fair gainsharing with
its workforce.

I. A DECLINE IN GAINSHARING WITH WORKERS AND CORRESPONDING

INCREASE IN ECONOMIC INEQUALITY AND INSECURITY DRIVE A

DEMAND FOR BOARD-LEVEL ATTENTION TO FAIR TREATMENT OF

EMPLOYEES—AND SO DO CONCERNS ABOUT SEXUAL HARASSMENT

AND INCLUSION

It is indisputable that, over the last forty years, profound changes have oc-

curred in the gainsharing between employees of large business entities, on the
one hand, and their stockholders and top management, on the other, which

characterized the period from the end of World War II until the 1970s. That

6. We recognize that under Delaware law, the nation’s leading body of corporate law, directors
may only consider the interests of other stakeholders, such as workers, instrumentally in their pursuit
of the best interests of stockholders. The holding in the famous case of Revlon makes it clear that
stakeholder-related decisions must be rationally related to the best interests of stockholders. Revlon,
Inc. v. MacAndrews & Forbes Holdings, 506 A.2d 173, 176 (1986) (“[W]hile concern for various
corporate constituencies is proper when addressing a takeover threat, that principle is limited by
the requirement that there be some rationally related benefit accruing to the stockholders.”). But
there remains wide discretion under Delaware law for boards to balance the interests of stakeholders
and stockholders in pursuit of sustainable growth, and of course, no stakeholder group is more ex-
posed to the risk of a company not being sustainably profitable than its workers because they take on
far more nondiversifiable risk. See TW Servs., Inc. v. SWT Acquisition Corp., Nos. 10427, 10298,
1989 WL 20290, at *7 (Del. Ch. 1989) (Allen, C.) (“[D]irectors, in managing the business and affairs
of the corporation, may find it prudent (and are authorized) to make decisions that are expected to
promote corporate (and shareholder) long run interests, even if short run share value can be expected
to be negatively affected, and thus directors in pursuit of long run corporate (and shareholder) value
may be sensitive to the claims of other ‘corporate constituencies.’ Thus, broadly, directors may be said
to owe a duty to shareholders as a class to manage the corporation within the law, with due care and
in a way intended to maximize the long run interests of shareholders.”).
7. In another piece, one of us proposes a comprehensive set of regulatory strategies to address this

issue. See Leo E. Strine, Jr., Toward Fair and Sustainable Capitalism: A Comprehensive Proposal to Help
American Workers, Restore Fair Gainsharing Between Employees and Shareholders, and Increase American
Competitiveness by Reorienting Our Corporate Governance System Toward Sustainable Long-Term Growth
and Encouraging Investments in America’s Future (U. Pa. Inst. L. & Econ., Research Paper No. 19-39,
2019), https://ssrn.com/abstract=3461924. Our advocacy of a reconceived compensation committee
should be understood as a complement to, and not a substitute for, essential action on other fronts,
such as restoring the promise and intended purpose of the National Labor Relations Act and raising
the minimum wage to a living wage. That is, our proposal is intended to act in concert with other
needed initiatives to give more voice to workers and to provide incentives and requirements for cor-
porations to pay and otherwise treat employees more fairly.
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prior era was seen, both in the United States and in many of its OECD ally na-
tions, as a remarkable period of economic success, during which the gains from a

market-based economy were shared more broadly.8 A stable middle class

emerged, and many were lifted into prosperity.
Yet as the economy globalized but the domestic rules of the game that encour-

aged this gainsharing did not, the power of one corporate constituency—

stockholders—grew immensely as that of labor and communities declined. As
labor unions waned in influence,9 powerful institutional investors reaggregated

equity capital and began to exert enormous pressure on public companies to be

8. Bertrall L. Ross II, Addressing Inequality in the Age of Citizens United, 93 N.Y.U. L. REV. 1120,
1131–32 (2018) (“The era of declining economic inequality . . . was rather remarkable. The share of
total income accruing to the top 1% declined from about 24% in the mid-1920s to a low of about 9%
in the early 1970s.”); Anne Applebaum, The Lure of Western Europe, 66 N.Y. REV. BOOKS 3 ( June 6,
2019) (book review) (“In the early years, this gigantic and unprecedented experiment in democracy
and integration brought immediate benefits for all of the members of the West. What the French
called les trentes glorieuses—the thirty years of steady growth and expansion of social benefits
from the 1940s to the 1970s—had its echo elsewhere in the bloc. Germany had its Wirtschaftswun-
der, led by Adenauer’s finance minister, Ludwig Erhard; Italy had its boom economico, an extraor-
dinary transformation that saw incomes double and triple within a generation. Even in the dictator-
ships of the Iberian Peninsula, which did not join European institutions until the 1970s, postwar
growth was remarkable: in Spain, GDP per capita rose by a factor of ten between 1960 and 1975.
Growth and industrialization were accompanied by a parallel growth in social benefits: universal
health care, free education, and government safety nets became the norm everywhere in Western
Europe.”).

9. After the passage of the several labor-related laws as part of FDR’s New Deal, the percentage of
employees who were union members jumped from 11 percent in 1933 to 26 percent in 1940.
Michael L. Wachter, Labor Unions: A Corporatist Institution in a Competitive World, 155 U. PA. L.
REV. 581, 604–05 (2007). The level of union density remained roughly constant for the next forty
years. MEGAN DUNN & JAMES WALKER, U.S. BUREAU LAB. STATS., UNION MEMBERSHIP IN THE UNITED STATES
2 (2016), https://www.bls.gov/spotlight/2016/union-membership-in-the-united-states/pdf/union-
membership-in-the-united-states.pdf (“[T]he union membership rate was 20.1 percent in 1983.”).
But starting in the 1980s and accelerating thereafter, union membership has declined such that
today only 11.1 percent of employees are in unions, and most union membership decline has
come from private sector—not public sector—unions. Id. (“In 2015, there were 7.6 million union
members in the private sector, 4.4 million fewer than in 1983. Public-sector union membership,
however, has remained fairly constant over time; in 2015, there were 7.2 million public-sector
union members, 1.5 million more than in 1983.”). Although several events have caused union mem-
bership to decline, including the rise of right-to-work laws, globalization combined with a stock-
holder-centric worldview of most U.S. corporations has also played a key role. Because globalized
free trade has allowed companies to locate operations anywhere, but a lack of globalized labor stan-
dards has allowed those same companies to pay their foreign workers less under poorer working con-
ditions, many U.S. companies have outsourced union jobs to foreign countries that do not allow their
workers to bargain and have failed to protect their workers from abhorrent working conditions.
David Autor et al., The China Shock: Learning from Labor Market Adjustment to Large Changes in
Trade, 8 ANN. REV. ECON. 205, 206 (2016) (“Of course, introductory trade theory also teaches us
that international trade is not generally Pareto improving. . . . ‘[I]nternational trade tends to make
low-skilled workers in the United States worse off—not just temporarily, but on a sustained
basis.’”); Julien Martin & Isabell Mejean, Low-Wage Country Competition and the Quality Content of
High-Wage Country Exports, 93 J. INT’L ECON. 140, 141 (2014) (finding that “competition from
low-wage countries [is] leading developed countries to specialize within industries in the production
of higher quality goods,” suggesting that low-skill or low-wage workers in high-income countries are
harmed by free trade); AFL-CIO, RESPONSIBILITY OUTSOURCED: SOCIAL AUDITS, WORKPLACE CERTIFICATION

AND TWENTY YEARS OF FAILURE TO PROTECT WORKER RIGHTS 9 (2014), https://aflcio.org/sites/default/
files/2017-03/CSReport.pdf (“Since at least the 1980s, major multinationals have become more glo-
balized, building ever-longer, more flexible and complex globalized supply chains while avoiding
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responsive to their desires for immediate returns.10 To this end, these institu-
tions demanded that top executives be paid in ways that encouraged them to

whenever possible the limits placed on them by the state and unions. Since the 1990s, this only has
accelerated. As manufacturing work has left countries in which there were laws, collective bargaining
and other systems in place to reduce workplace dangers, jobs instead have gone to countries with
inadequate laws, weak enforcement and precarious employment relationships with limited workers’
voices to defend day-to-day worker interests or raise the alarm before disaster strikes. The improve-
ments made in an earlier era in industrialized countries were achieved by unions, collective bargain-
ing and state regulation. Yet workers, the supposed beneficiaries of these current CSR programs,
rarely have much of a role in the CSR monitoring and certification system as it currently exists.”);
Child Labour “Rampant” in Bangladesh Factories, Study Reveals, THE GUARDIAN (Dec. 7, 2016), https://
www.theguardian.com/global-development/2016/dec/07/child-labour-bangladesh-factories-rampant-
overseas-development-institute-study; Not Yet a Workers’ Paradise: Vietnam’s Suppression of the Inde-
pendent Workers’ Movement, HUM. RTS. WATCH (May 4, 2009), https://www.hrw.org/report/2009/05/
04/not-yet-workers-paradise/vietnams-suppression-independent-workers-movement; see also gener-
ally ROBERT E. BALDWIN, THE DECLINE OF US LABOR UNIONS AND THE ROLE OF TRADE (2003) (finding
that globalization has led to the decline of unionization among the least educated workers); Matthew
J. Slaughter, Globalization and Declining Unionization in the United States, 46 INDUS. RELATIONS 329, 329,
331, 341, 345 (2007) (observing a “significant correlation between falling union coverage and greater
numbers of inward FDI [foreign direct investment] transactions,” used as a proxy for rising globaliza-
tion, and concluding that this finding is “consistent with research on how rising capital mobility
raises labor-demand elasticities and alters [labor’s] bargaining power”).
10. During the 1950s and 1960s, institutional investors represented a small fraction of stock-

holders. Luis A. Aguilar, Comm’r, U.S. Sec. & Exch. Comm’n, Institutional Investors: Power and
Responsibility (Apr. 19, 2013), https://www.sec.gov/news/speech/2013-spch041913laahtm (“The
proportion of U.S. public equities managed by institutions has risen steadily over the past six dec-
ades, from about 7 or 8% of market capitalization in 1950, to about 67% in 2010.”). Today, they
are the dominant stockholders. Id. (“In 2009, institutional investors owned in the aggregate 73%
of the outstanding equity in the 1,000 largest U.S. corporations.”); John C. Coates, IV, The Future
of Corporate Governance Part I: The Problem of Twelve (Harv. Pub. L. Working Paper No. 19-07,
2018), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3247337 (“The ‘Big Three,’ as they are
known—Vanguard, State Street, and BlackRock—controlled approximately 15% of the S&P 500
in 2017—a much greater share of U.S. public companies than any three single investors have ever
previously done.”); John D. Morley, Too Big to Be Activist, 82 S. CAL. L. REV. 1407, 1409–10
(2019) (“If we combined the holdings of Vanguard, BlackRock, and State Street, they would collec-
tively be the largest shareholder in 88 percent of all firms on the S&P 500. BlackRock and Vanguard
manage one of the ten largest stakes in 65 percent of all publicly traded firms, State Street in 35 per-
cent, and Fidelity in 28 percent. As of March 2016, BlackRock was the beneficial owner of 5 percent
or more of the stock of 2,632 different companies—more than half of all publicly listed companies in
the United States. Vanguard and Fidelity controlled 5 percent or more of 1,855 and 1,309 publicly
listed companies, respectively.”). And they have used their increased heft to advocate for increased
power for stockholders. See, e.g., Cydney S. Posner, Proxy Access and Leverage, HARV. L. SCH. F. ON

CORP. GOVERNANCE (Oct. 21, 2019), https://corpgov.law.harvard.edu/2019/10/21/proxy-access-and-
leverage/ (documenting NYC Comptroller Scott Stringer’s successful push for proxy access at compa-
nies in which the New York City Pension Plan invests). The more concentrated nature of the
corporate stockholder base has seen its power increase at the same time that labor’s membership
and overall power has waned. Andy Green, Christian E. Weller & Malkie Wall, Corporate Governance
and Workers, CTR. AM. PROGRESS (Aug. 14, 2019), https://www.americanprogress.org/issues/economy/
reports/2019/08/14/473095/corporate-governance-workers (“Worker power over corporations [in
the 1950s, 1960s, and 1970s] was substantially assisted by the relative inability of Wall Street to
make demands on a company’s returns. Investors overall tended to be far more dispersed, with retail
investors a larger percentage of shareholders in companies than today. Those retail shareholders
tended to be more passive in their demands on company management than the institutional share-
holders of more recent times. Although this was not without costs on corporate performance and ex-
ecutive accountability, it cleared the way for other actors, outlined above, to exert greater demands on
boards and management.” (citing L. Josh Bivens & Christian E. Weller, The “Job-Loss” Recovery: Not
New, Just Worse, 40 J. ECON. ISSUES 603 (2006))).
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be an instrument of the stock market,11 even if that hurt the company’s other
constituencies, including workers.12 This shift came at a time when businesses

already had to address competition from nations with low-wage workforces

11. Victor Fleischer, The Executive Paycheck Myth, N.Y. TIMES (Nov. 4, 2015), https://www.nytimes.
com/2015/11/05/business/dealbook/the-executive-paycheck-myth.html (observing that, during the
1980s, effort from corporate buyout specialists and other investors pushed boards “to align the ex-
ecutives’ fortunes with those of the shareholders. The measure of a chief executive was the price of a
company’s common stock, then and forever more.”); Brian J. Hall & Jeffrey B. Liebman, Are CEOs
Really Paid Like Bureaucrats?, 113 Q.J. ECON. 653, 654 (1998) (“produc[ing] a precise and compre-
hensive measure of the relationship between firm performance and CEO pay and [ ] document[ing]
the large increase in CEO holdings of stock and stock options that occurred between 1980 and
1994”). In the latter part of the twentieth century, institutional investors increasingly argued for
top corporate management to be paid in forms of equity, like stock options, that would give them
an incentive to increase the company’s stock price and align their interests with stockholders. Michael
C. Jensen & Kevin J. Murphy, CEO Incentives—It’s Not How Much You Pay, But How, HARV. BUS. REV.
(June 1990) (arguing that top executives should have substantial equity ownership in the companies
they manage to align their priorities with those of stockholders); Tod Perry & Marc Zenner, CEO
Compensation in the 1990s: Shareholder Alignment or Shareholder Expropriation?, 35 WAKE FOREST L.
REV. 123, 127 (2000) (highlighting the role institutional investors, including CalPERS, played in
tying executive compensation to stock price performance). By now, that thinking is mainstream
among institutional investors and the largest of them—BlackRock, State Street, and Vanguard—all
now advocate for executive pay that is tied to stockholder returns. See BLACKROCK INVESTMENT STEWARD-

SHIP: GLOBAL CORPORATE GOVERNANCE & ENGAGEMENT PRINCIPLES 7 ( Jan. 2020), https://www.blackrock.
com/corporate/literature/fact-sheet/blk-responsible-investment-engprinciples-global.pdf (“BlackRock
believes that there should be a clear link between variable pay and company performance that drives
shareholder returns.”); Global Proxy Voting and Engagement Principles, STATE ST. GLOB. ADVISORS (Mar.
2019), https://ssga.com/investment-topics/environmental-social-governance/2019/03/proxy-voting-
and-engagement-guidelines-principles.pdf (“We may oppose remuneration reports where pay
seems misaligned with shareholders’ interests.”); Proxy Voting Guidelines for U.S. Portfolio Companies,
VANGUARD (Apr. 1, 2019), https://about.vanguard.com/investment-stewardship/portfolio-company-
resources/proxy_voting_guidelines.pdf (“Appropriately designed stock-based compensation plans,
administered by an independent committee of the board and approved by shareholders, can be an
effective way to align the interests of long-term shareholders with the interests of management, em-
ployees, and directors.”). Executive compensation focused on stockholder returns remains pervasive
despite the growing emphasis on EESG. Vijay Govindarajan & Anup Srivastava,We Are Nowhere Near
Stakeholder Capitalism, HARV. BUS. REV. ( Jan. 30, 2019), https://hbr.org/2020/01/we-are-nowhere-
near-stakeholder-capitalism (“CEOs continue to be hired, fired, and compensated based on metrics,
such as revenues, profits, and share prices. Fund managers, who make investment decisions on be-
half of dispersed investors, continue to be rewarded based on how their investments performed re-
lative to the market. The board of directors continue to be selected by shareholders to protect their
interests. So, how likely is it that a CEO would get up one day and suddenly change his or her focus
from revenues, profits, and stock prices toward wider Environmental, Social, and Governance (ESG)
goals? Some CEOs might, but for most, the predominant objective would continue to be to maximize
shareholder value while keeping ESG objectives in mind, instead of the other way around.”).
12. Mishel & Wolfe, supra note 1 (“This escalation of CEO compensation, and of executive com-

pensation more generally, has fueled the growth of top 1.0% and top 0.1% incomes, leaving less of
the fruits of economic growth for ordinary workers and widening the gap between very high earners
and the bottom 90%.”); Karen Brettell, David Gaffen & David Rohde, Stock Buybacks Enrich the Bosses
Even When Business Sags, REUTERS (Dec. 10, 2015), https://www.reuters.com/investigates/special-
report/usa-buybacks-pay/ (“As corporate America engages in an unprecedented buyback binge, soar-
ing CEO pay tied to short-term performance measures like EPS is prompting criticism that executives
are using stock repurchases to enrich themselves at the expense of long-term corporate health, capital
investment and employment.”); Annie Lowrey, Are Stock Buybacks Starving the Economy?, ATLANTIC

( July 31, 2018), https://www.theatlantic.com/ideas/archive/2018/07/are-stock-buybacks-starving-
the-economy/566387 (observing that low-wage industries aggressively buy back stock when those
same dollars could go to fund pay increases for workers).
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and minimal environmental and other regulatory constraints, and when offshor-
ing production of even service jobs became a standard managerial tactic.13

The causal story is complex, but the underlying decline in gainsharing is in-

disputable. During the period before the 1980s, when corporate profits in-
creased, companies shared the gains between their workers (in the form of

pay raises and other forms of compensation, including retirement and health

benefits) and stockholders (in the form of higher dividends and other forms
of payouts).14 During the 1950s, 1960s, and 1970s, corporate executives “saw

their role as one of balancing the interests of various groups that touched

their companies—customers, employees, suppliers, shareholders, and the com-
munity at large.”15 This manifested itself most clearly in the connection between

worker productivity and wages during this period. From 1948 to 1979, worker

productivity grew by 108.1 percent and wages grew in rough tandem by 93.2
percent.16 That is, as workers’ productivity enhanced the value of the corporate

enterprise, they shared in the benefits of those productivity gains. Top executives

were much better paid than the typical worker, but at a ratio that was merely
substantial, not astronomical. For example, the CEO-to-worker pay ratio was

twenty to one in 1965.17 And stockholders also reaped good returns during

this era of fairer gainsharing, as the S&P 500 rose 603 percent from 1948 to
1979. In other words, when a company succeeded, so did its workers, and in

many ways so did the communities in which the company operated.18

13. James Burke, Gerald Epstein & Minsik Choi, Rising Foreign Outsourcing and Employment Losses
in U.S. Manufacturing, 1987–2002 (Pol. Econ. Res. Inst. Working Paper Series No. 89, 2004), https://
www.peri.umass.edu/fileadmin/pdf/working_papers/working_papers_51-100/WP89.pdf (docu-
menting the acceleration in outsourcing that took place at the end of the twentieth century);
Manu Joseph, How India Became an Outsourcing Magnet, N.Y. TIMES (Mar. 28, 2012), https://www.
nytimes.com/2012/03/29/world/asia/29iht-letter29.html (documenting how India became a giant in
service-related outsourcing at the turn of the century).
14. Chad Stone et al., A Guide to Statistics on Historical Trends in Income Inequality, CTR. BUDGET &

POL’Y PRIORITIES ( Jan. 13, 2020), https://www.cbpp.org/sites/default/files/atoms/files/11-28-11pov_0.
pdf (“The years from the end of World War II into the 1970s were ones of substantial economic
growth and broadly shared prosperity.”).
15. Jeffrey Pfeffer, Shareholders First? Not So Fast . . . , HARV. BUS. REV. ( July/Aug. 2009), https://hbr.

org/2009/07/shareholders-first-not-so-fast.
16. The Productivity—Pay Gap, supra note 1. Indeed, “[c]ensus family income data show that from

the late 1940s to the early 1970s, incomes across the distribution grew at nearly the same pace.”
Stone et al., supra note 14.
17. The Productivity—Pay Gap, supra note 1.
18. See, e.g., 54 Years After Closing, Studebaker’s Impact Still Visible in South Bend, S. BEND TRIB. (May

5, 2017), https://www.southbendtribune.com/news/studebaker/years-after-closing-studebaker-s-
impact-still-visible-in-south/article_4cc67c96-2eb3-11e7-933e-37b00c9b43aa.html (documenting
South Bend’s growing prosperity as Studebaker moved in and built a plant and its slow and steady
decline since Studebaker left the city in the 1960s); Salena Zito, The Day that Destroyed the Working
Class and Sowed the Seeds of Trump, N.Y. POST (Sept. 16, 2017), https://nypost.com/2017/09/16/the-
day-that-destroyed-the-working-class-and-sowed-the-seeds-for-trump/ (documenting the negative ef-
fects the massive layoffs in the steel industry during the 1970s had on Youngstown, Ohio); see also
Steven Pearlstein, When Shareholder Capitalism Came to Town, AM. PROSPECT (Apr. 19, 2014), https://
prospect.org/economy/shareholder-capitalism-came-town (observing that in the 1950s and 1960s,
companies’ wealth was used to benefit stockholders, workers, and the communities in which they
operated, but noting that this began to decline in the 1970s).
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Since the 1980s, however, that gainsharing has eroded. During that period,
when company productivity and profitability increased, a much higher percen-

tage of the gain went to the stockholders and one small class of workers—top

management. The numbers are stark. From 1979 to 2018, worker productivity
rose by 69.6 percent, but the wealth created by these productivity gains went

predominately to executives and stockholders, with worker pay rising by only

11.6 percent, while CEO compensation grew by 940 percent.19 In terms of
the disparity between the average worker and stockholders, the movement

was even more profound: stockholders began taking a huge slice of the pie,

with the S&P 500 gaining over 2,200 percent from 1979 to 2018.
One of the factors contributing to this substantial change in the gainsharing

between workers and stockholders is that institutional investors successfully

pressed for executive compensation systems linking top management’s fate to de-
livering for one constituency in particular—stockholders—and decoupling them

from the rest of the workforce. The focus in particular was on tying top manage-

ment pay to some form of total stock return.20 Incentives matter, and powerful
ones in particular. When senior management is rewarded for delivering for one

corporate constituency, it is unsurprising when that constituency sees the re-

wards for improved corporate performance largely directed toward it.21 This

19. The Productivity—Pay Gap, supra note 1. And although in recent decades top management’s
compensation has heavily shifted toward stock-based payments, the ratio of CEO cash compensation
to the cash compensation of the average worker has nonetheless grown from 28 to 1 in 1970 to
115 to 1 in 2005. Kevin J. Murphy & Jan Zabojnik, Managerial Capital and the Market for CEOs
1 (May 8, 2007) (unpublished manuscript available at https://papers.ssrn.com/sol3/papers.cfm?ab-
stract_id=984376). These numbers also fail to account for the fact that during this time, the number
of American workers receiving secure retirements in the form of pension plans (or more precisely,
defined benefit plans) plummeted. See Monique Morrissey, Private-Sector Pension Coverage Falls by
Half Over Two Decades, ECON. POL’Y INST. ( Jan. 11, 2013), https://www.epi.org/blog/private-sector-
pension-coverage-decline/.
20. Kevin J. Murphy & Michael C. Jensen, The Politics of Pay: The Unintended Consequences of Reg-

ulating Executive Compensation 7 (USC Legal Stud. Working Paper No. 18-08, 2018), https://papers.
ssrn.com/sol3/papers.cfm?abstract_id=3153147 (documenting the substantial shift away from cash-
based compensation for CEOs during the last three decades toward compensation dominated by
forms of equity like options, restricted stock, and performance shares); John Bizjak et al., The Role
of Peer Firm Selection in Explicit Relative Performance Awards 12–13 (May 2017) (unpublished work-
ing paper available at http://www.fmaconferences.org/Boston/RPE_Peer_Group_Selection_9-1-2016.
pdf) (observing that, for executive compensation plans, “[t]otal stock returns (TSR) are the most com-
mon measure of performance”); John Roe, 2019 U.S. Executive Compensation Trends, HARV. L. SCH. F. ON
CORP. GOVERNANCE (Aug. 16, 2019), https://corpgov.law.harvard.edu/2019/04/16/2019-u-s-executive-
compensation-trends (“Long-term incentive plans use a wide variety of performance metrics at differ-
ent weights, with TSR, earnings, and returns being the most popular performance measure
categories.”); CalPERS’ Executive Compensation Analysis Framework, CALPERS (Apr. 2019), https://
www.calpers.ca.gov/docs/executive-compensation-analysis-framework.pdf (noting that one of its
“three main objectives of [its] executive compensation analysis framework” is “[t]o assess whether
pay is aligned with performance as measured by total shareholder return (TSR) over a 5-year cumu-
lative period”).
21. See Nuno Fernandes, Miguel A. Ferreira & Kevin J. Murphy, Are U.S. CEOs Paid More? New

International Evidence, 26 REV. FIN. STUD. 323, 356 (2013) (“CEOs in firms with high institutional
ownership are pressed to perform. . . . Therefore, institutional ownership causes the CEO to take
some actions that he would not have taken otherwise (e.g., working harder, downsizing, shareholder
distributions, selling the firm).”); F. Scott Bentley, Ingrid S. Fulmer & Rebecca R. Kehoe, Payoffs for
Layoffs? An Examination of CEO Relative Pay and Firm Performance Surrounding Layoff Announcements,
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tilt in gainsharing toward stockholders and top management, on the one hand,
and the bulk of corporate workers, on the other, has generated growing eco-

nomic inequality22 and a general anxiety among working people that our system

of capitalism is now stacked against them.23

The resulting anxiety led, in part, to a 2016 election in which several of the

states hardest hit by this change favored the one general election candidate

who spoke directly about economic insecurity—Donald J. Trump.24 In the

72 PERSONNEL PSYCH. 81, 81–82 (2019) (finding “that the relationship between layoffs and subsequent
changes in CEO relative pay depends on post-layoff changes in firm performance, with CEOs in firms
with the largest performance gains receiving the largest increases in relative pay”); Jeffrey T. Brook-
man, Saeyoung Chang & Craig G. Rennie, CEO Cash- and Stock-Based Compensation, Changes, Layoff
Decisions, and Shareholder Value, 42 FIN. REV. 99, 99–100 (2007) (finding that “[t]he chief executive
officers (CEOs) of firms announcing layoffs receive 22.8% more total pay in the subsequent year than
other CEOs. The pay increases result almost entirely from increases in stock-based compensation and
are found to persist.”); David G. Yosifon, The Public Choice Problem in Corporate Law: Corporate Social
Responsibility After Citizens United, 89 N.C. L. REV. 1197, 1200 (2011) (“[S]hareholder primacy also
pushes managers to exploit non-shareholders in pursuit of shareholder gains. For example, directors
can put downward pressure on wages and benefits for corporate employees. Workers, having made
firm-specific investments of their human capital and having made community-specific investments in
other areas of their lives, may find it impossible to punish, or credibly threaten to punish, directors
for such opportunistic conduct by exiting to other firms or labor markets.”); SARAH ANDERSON, JOHN
CAVANAGH & CHUCK COLLINS, EXECUTIVE EXCESS 1998: CEOS GAIN FROM MASSIVE DOWNSIZING iii, 2–3
(1998) (finding that CEO compensation increased at firms that saw layoffs of more than 3,000
workers).
22. In 1968, the top five percent of households earned 16 percent of total income; today, that num-

ber is 23 percent. Katherine Schaeffer, 6 Facts About Economic Inequality in the U.S., PEW RES. CTR. (Feb.
7, 2020), https://www.pewresearch.org/fact-tank/2020/02/07/6-facts-about-economic-inequality-in-
the-u-s. “[B]eginning in the 1970s, income disparities began to widen, with income growing much fas-
ter at the top of the ladder than in the middle or bottom. . . . [F]rom 1979 to 2007 ( just before the
financial crisis and Great Recession), average income after transfers and taxes quadrupled for the top
1 percent of the distribution. The increases were much smaller for the middle 60 percent and bottom
20 percent of the distribution.” Stone et al., supra note 14. The real median household income since
1984 has grown by only 22 percent while the top one percent’s income has grown by over 180 percent.
Emmanuel Saez & Gabriel Zucman, Wealth Inequality in the United States Since 1913: Evidence from Ca-
pitalized Income Tax Data 50 tbl. 2 (NBER Working Paper Series No. 20625, 2014), https://www.nber.
org/papers/w20625.pdf. And workers’ current average hourly wage—$22.65—has not seen any mate-
rial improvement since the mid-1970s. Drew DeSilver, For Most U.S. Workers, Real Wages Have Barely
Budged in Decades, PEW RES. CTR. (Aug. 7, 2018), https:// www.pewresearch.org/fact-tank/2018/08/07/
for-most-us-workers-real-wages-have-barelybudged-for-decades (“After adjusting for inflation, how-
ever, today’s average hourly wage has just about the same purchasing power it did in 1978, following
a long slide in the 1980s and early 1990s and bumpy, inconsistent growth since then. In fact, in real
terms, average hourly earnings peaked more than 45 years ago: The $4.03-an-hour rate recorded in
January 1973 had the same purchasing power that $23.68 would today.”).
23. Americans increasingly view the economy as favoring the wealthy. Despite recent modest wage

growth and an expanding economy before the COVID-19-induced recession, 70 percent of Ameri-
cans still believe that the economic system unfairly favors the powerful. Ruth Igielnik, 70% of Amer-
icans Say U.S. Economic System Unfairly Favors the Powerful, PEW RES. CTR. ( Jan. 9, 2020), https://www.
pewresearch.org/fact-tank/2020/01/09/70-of-americans-say-u-s-economic-system-unfairly-favors-
the-powerful.
24. President Trump’s victory was due, in part, to victories in Michigan, Ohio, and Wisconsin,

three states that have the greatest amount of factory jobs at risk due to the increasing pressures of
globalization to outsource. See John W. Schoen, Factory Slowdown Hits These States Hardest, CNBC
( Jan. 28, 2016), https://www.cnbc.com/2016/01/28/factory-slowdown-hits-these-states-hardest.
html; see also Robert Griffin & Ruy Teixeira, The Story of Trump’s Appeal: A Portrait of Trump Voters,
DEMOCRACY FUND 8 ( June 2017), https://www.voterstudygroup.org/publication/story-of-trumps-
appeal (“Among general election voters, Trump supporters were twice as likely as Clinton supporters

40 The Business Lawyer; Vol. 76, Winter 2020–2021



EU, nativist arguments of the kind President Trump made also became prevalent
as some blamed the growing inequality on immigrants and sought to shut down

borders. Most notably, Brexit symbolized this concern.25

Within the realm of corporate governance itself, less nativist voices began
to call for reforms that were grounded in the intuition that a material

source of the change in gainsharing was the substantial increase in the

power of stockholders over public companies26 and the substantial decrease
in the power of workers’ voices.27 These voices sought a restoration of the fra-

mework that characterized the New Deal and European Social Democratic ap-

proaches to capitalism and, among other things,28 sought to reform the power

to have said their personal finances were getting worse (52 to 26 percent) and four times as likely to
have said the economy was getting worse (59 to 15 percent). And on both of these questions, 40
percent of Obama to Trump switchers thought things were getting worse.”); Adam Tooze, Shockwave,
LONDON REV. BOOKS (Apr. 16, 2020), https://www.lrb.co.uk/the-paper/v42/n08/adam-tooze/shock
wave (“The mini-recession in US manufacturing that hit industrial regions like Michigan and Wiscon-
sin was an underappreciated factor in setting the stage for Trump’s surprise victory in 2016.”).
25. Heather Stewart, UK Politics Becoming Mired in “Culture Wars,” Study Suggests, THE GUARDIAN

(Dec. 7, 2016), https://www.theguardian.com/politics/2016/dec/07/study-finds-ukpolitics-mired-
culture-wars-brexit-donald-trump (“60% of people who said the[y] were ‘just getting by’ [financially]
voted to leave the EU, as did 70% of those who said they were ‘finding it quite or very difficult’”); May
Bulman, Brexit: People Voted to Leave EU Because They Feared Immigration, Major Survey Finds, THE IN-
DEPENDENT ( June 28, 2017), https://www.independent.co.uk/news/uk/home-news/brexit-latest-news-
leave-eu-immigration-main-reason.
26. In this new stockholder-centric governance world, activist investors were a major force in

pushing for corporate strategies likely to involve layoffs and other efforts to reduce compensation ex-
penses for the benefit of stockholders. Diane Del Guercio & Jennifer Hawkins, The Motivation and
Impact of Pension Fund Activism, 52 J. FIN. ECON. 293 (1999) (finding that firms targeted by activists
are more likely to conduct layoffs); Alon Brav, Wei Jiang & Hyunseob Kim, The Real Effects of Hedge
Fund Activism: Productivity, Asset Allocation, and Labor Outcomes (NBER Working Paper No. 17517,
2011), https://www.nber.org/papers/w17517.pdf (finding that after an activist intervenes in a
stock, there is a “decline in work hours and stagnation in wages post-intervention”).
27. During this era, there has been a sharp decline in unionization, especially in the United States.

See supra note 9 (collecting data on the decline in union density). As one response to this decline in
labor influence, there have been increasing calls for more worker leverage within the context of the
corporation itself. See, e.g., Ewan McGaughey, Democracy in America at Work: The History of Labor’s
Vote in Corporate Governance, 42 SEATTLE U. L. REV. 697 (2019) (calling on states to adopt corporate
laws that allow, or mandate, workers having a role on a company’s board of directors); Susan R.
Holmberg, Workers on Corporate Boards? Germany’s Had Them for Decades, N.Y. TIMES ( Jan. 6,
2019), https://www.nytimes.com/2019/01/06/opinion/warren-workers-boards.html (“These propo-
sals [for co-determination] are part of a fundamental rethinking of whom corporations should
serve, but they are not new. American companies were once run with the interests of people other
than just shareholders—workers, customers, the public—in mind.”); Lenore Palladino, Worker Re-
presentation on U.S. Corporate Boards (Nov. 7, 2019) (unpublished manuscript available at https://
papers.ssrn.com/sol3/papers.cfm?abstract_id=3476669) (arguing that workers should have represen-
tation on corporate boards).
28. These advocates also typically call for labor law reform to restore the intended effectiveness of

the NLRB; the fulfillment of Franklin Roosevelt’s and others’ vision that the international trading re-
gime would include protections for labor and the environment; and a stronger regulatory regime to
limit corporate externalities harming the environment, consumers, workers, and communities. See
Kate Andrias, The New Labor Law, 126 YALE L.J. 2 (2016) (making the case for sectoral bargaining);
Hiba Hafiz, Picketing in the New Economy, 39 CARDOZO L. REV. 1845 (2018) (discussing improvements
to the NLRB in light of the gig economy); Julius G. Getman, The NLRB: What Went Wrong and Should
We Try to Fix It, 64 EMORY L.J. 1495 (2015) (calling for changes to the NLRB to overturn a doctrine
that gives employers the right to not only hire scabs but give them superior rights to those of striking
workers); Benjamin I. Sachs, Enabling Employee Choice: A Structural Approach to the Rules of Union
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dynamic within the corporate polity itself to enhance worker-shareholder
voice.29

Notable examples of this include two bills introduced in Congress, the Ac-

countable Capitalism Act and the Reward Work Act, both of which call for
the United States to embrace a form of codetermination and to require large busi-

ness entities to allocate a percentage of the board of directors elected in some

way by the workers.30 In the United Kingdom, the new corporate governance
code requires that public companies either have a director elected by the

workforce, a director charged with advocating for the workforce, or a board

Organizing, 123 HARV. L. REV. 656 (2010) (proposing changes to union election rules to allow for se-
cret ballots cast at home or over the telephone and other types of reforms); Emily Bazelon, Why Are
Workers Struggling? Because Labor Law Is Broken, N.Y. TIMES (Feb. 19, 2020), https://www.nytimes.
com/interactive/2020/02/19/magazine/labor-law-unions.html (showing how the existing labor law re-
gime in the United States inadequately protects workers’ right to choose a union and bargain);
William E. Forbath & Brishen Rogers, A New Type of Labor Law for a New Type of Worker, N.Y.
TIMES (Sept. 4, 2017), https://www.nytimes.com/2017/09/04/opinion/labor-laws-workers.html (ar-
guing that an improved labor system in the United States “could ensure that organized workers
can bargain with the companies that actually profit from their work by expanding the legal definition
of employment to cover more categories of workers [including, for example, contract workers]”).
29. See, e.g., Beth Baltzan, A New Deal for this New Century: Restoring FDR’s Vision for Global

Trade 3 (Sept. 2019) (unpublished manuscript available at https://www.law.nyu.edu/sites/default/
files/Baltzan%20Beth%20-RESTORING%20FDRS%20VISION%20FOR%20GLOBAL%20TRADE.
pdf) (advocating for “a comprehensive set of rules governing global conditions of competition,” includ-
ing “enforceable labor standards, disciplines on foreign investors behavior,” “a comprehensive set of
rules against anticompetitive behavior,” and “a regime to redress currency manipulation”); David H.
Webber, Wielding Labor’s Capital: Updating ERISA & Preserving Collective Investment Structures
to Amplify Worker-Shareholder Voice (Sept. 2019) (unpublished manuscript available at https://
www.law.nyu.edu/sites/default/files/Webber–Wielding%20Labor%27s%20Capital%20%28002%
29_0.pdf) (arguing that ERISA and other retirement-related laws must be updated to allow workers to
pool their capital together to jointly exercise their voice in corporate governance); Suresh Naidu,
Worker Collective Action in the 21st Century Labor Market (Sept. 2019) (unpublished manuscript
available at https://www.law.nyu.edu/sites/default/files/Naidu%20Suresh%20-%20Worker%20Collec-
tive%20Action%20in%20the%2021th%20Century%20Labor%20Market.pdf) (showing the enormous
positive effects of increased union density and proposing strategies to increase worker power); Tamara
Belinfanti, Citizen Capitalism—A Proposal for a New Way Forward (Sept. 2019) (unpublished manu-
script available at https://www.law.nyu.edu/sites/default/files/Belinfanti%20Tamara%20-%20Citizen%
20Capitalism%20-%20A%20Proposal%20for%20a%20New%20Way%20Forward.pdf) (aiming to ad-
dress inequality by proposing a universal basic income).
30. Accountable Capitalism Act, S. 3348, 115th Cong. (2018); Reward Work Act, S. 2605, 115th

Cong. (2018). Notably, these acts are vague about which workers would vote and how votes would
be allocated. In most EU nations with codetermination, only workers in the chartering nation get to
vote. According to Advocate General Saugmandsgaard Oe, The German Law on Employee Participation Is
Compatible with EU Law, CT. JUST. EUR. UNION (May 4, 2017), https://curia.europa.eu/jcms/upload/
docs/application/pdf/2017-05/cp170043en.pdf (“[T]he German law on employee participation . . .
provid[es] that only employees of the group employed in Germany may elect the members of the
supervisory board representing the employees and stand for election.”); Deutschland AG Rethinks
Workers’ Role in Management, THE ECONOMIST (Feb. 1, 2020), https://www.economist.com/business/
2020/02/01/deutschland-ag-rethinks-workers-role-in-management (“[C]o-determination ignores
German multinationals’ foreign workers, whose interests may differ from domestic ones.”). Other no-
table bills include the Workforce Investment Disclosure Act of 2020, which would require the SEC to
issue rules mandating that publicly traded companies disclose information about the compensation of
their workforce, including workforce compensation. H.R. 5930, 116th Cong. (2020).
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committee with the responsibility for addressing the well-being of the company’s
employees.31

The heightened scrutiny of whether our capitalist system has been working as

well as it should for the many was also a major motivating force behind the Busi-
ness Roundtable’s (“BRT’s”) revised statement on corporate governance, which

voiced recognition that it was the responsibility of corporate leadership to

treat all of the corporation’s stakeholders fairly. In particular, the new BRT gui-
dance made plain that consideration of employee well-being and fair compensa-

tion was a central issue for corporate management:

We commit to . . . [i]nvesting in our employees. This starts with compensating them

fairly and providing important benefits. It also includes supporting them through

training and education that help develop new skills for a rapidly changing world.

We foster diversity and inclusion, dignity and respect.32

This focus on fair gainsharing has only made top management compensation
an even more controversial subject. After decades during which institutional in-

vestors pushed relentlessly for senior executives to be paid in forms of compen-

sation that placed a priority on pumping up the stock price—and succeeded in
having those executives profoundly change the gainsharing split between work-

ers, who were already adversely affected by globalization, and stockholders in

the stockholders’ favor—institutional investors are now recognizing that concern
for all stakeholders, including employees, must be central to any corporation

that is going to generate sustainable wealth and play a positive role in society.33

31. FIN. REPORTING COUNCIL, UK CORP. GOVERNANCE CODE 5 ( July 2018), https://www.frc.org.uk/
getattachment/88bd8c45-50ea-4841-95b0-d2f4f48069a2/2018-UK-Corporate-Governance-Code-
FINAL.pdf (“For engagement with the workforce, one or a combination of the following methods
should be used: [1] a director appointed from the workforce; [2] a formal workforce advisory
panel; [or 3] a designated non-executive director.”).
32. Statement on Corporate Purpose, BUS. ROUNDTABLE (Aug. 19, 2019), https://opportunity.business-

roundtable.org/wp-content/uploads/2020/03/BRT-Statement-on-the-Purpose-of-a-Corporation-with-
Signatures.pdf (“We commit to . . . [i]nvesting in our employees. This starts with compensating them
fairly and providing important benefits. It also includes supporting them through training and edu-
cation that help develop new skills for a rapidly changing world. We foster diversity and inclusion,
dignity and respect.”).
33. See Andrew Ross Sorkin, World’s Biggest Investor Tells C.E.O.’s Purpose Is the “Animating Force”

for Profits, N.Y. TIMES ( Jan. 17, 2019), https://www.nytimes.com/2019/01/17/business/dealbook/
blackrock-larry-fink-letter.html (highlighting that Larry Fink, CEO of BlackRock, told CEOs that
“it was crucial that businesses also made ‘a positive contribution to society’”); Bill McNabb, The Pur-
pose Debate: Former Vanguard CEO Weighs in on “Purpose” & ESG, BDS. & DIRS., https://www.director-
sandboards.com/articles/singlepurpose-debate-former-vanguard-ceo-weighs-%E2%80%98purpose%
E2%80%99-esg (last visited Oct. 23, 2020) (former Vanguard CEO acknowledging that he “always
said that in business, if you do the right thing, you win. A purpose provides a company with a
‘true north’—a way to ensure any decision made serves a company’s collective goal. Often, a com-
pany’s core principles align with an effort to serve a greater good. For example, at Vanguard, that
purpose was, and remains, putting people over profits by taking a stand for investors, treating
them fairly, and giving them the best chance for investment success.”). Of course, institutional inves-
tors are unlikely to admit that their own policies have been the largest driving force behind the gi-
gantic leap in CEO compensation, but it was in fact institutional investors and their academic allies
who pushed for the idea of paying CEOs in less certain forms of compensation, especially stock op-
tions with asymmetric risk and that are not aligned with the interests of regular stockholders or com-
pany workers, and making clear that the way to get rich was to focus on stock price, stock price, stock
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Whether because of a belated recognition that they hold the capital of American
workers who need a capitalist system that creates good jobs at good wages if they

are to build wealth, the fact that these worker-investors need corporations

to focus on sustainable, long-term wealth creation to provide a sound basis
for their retirements,34 or because institutional investors are feeling political

price. Jay C. Hartzell & Laura T. Starks, Institutional Investors and Executive Compensation, 58 J. FIN.
2351, 2351–52 (2003) (finding “that institutional ownership concentration is positively related to
pay-for-performance sensitivity of executive compensation and negatively related to the level of com-
pensation, even after controlling for firm size”); Fernandes, Ferreira & Murphy, supra note 21, at
325–32 (showing that greater institutional ownership by U.S. institutional investors is associated
with both higher pay and increased use of equity-based compensation for CEOs of both U.S. and
non-U.S. firms). Notably, the period of the postwar era in which stockholders were less influential
was one in which CEOs and top managers were paid far less, were much more aligned with the
rest of the workforce, and where CEO pay was not a salient political issue because there was no plau-
sible basis for concern. And institutional investors are not alone in this critique. As Professor David
Webber has noted, the pension plans of unionized workers have also contributed to a corporate gov-
ernance system that is far more responsive to stockholders needs than the needs of its other consti-
tuents. See generally David Webber, The Other Janus and the Future of Labor’s Capital, 72 VAND. L. REV.
2087 (2019); David Webber, The Use and Abuse of Labor’s Capital, 89 N.Y.U. L. REV. 2106 (2014).
34. During the last three decades, the percentage of Americans who have come to rely on the stock

market’s performance for their retirement has rapidly increased as the percentage of Americans en-
rolled in pension (or defined benefit) plans has declined substantially. Monique Morrissey, The State
of American Retirement, ECON. POL’Y INST. (Mar. 3, 2016), https://www.epi.org/publication/retirement-
in-america/#chart1; see also generally WILLIAM A. BIRDTHISTLE, EMPIRE OF THE FUND (2016). Because
“[c]ompensation is the largest source of income for all but the highest income groups, accounting
for roughly two-thirds of total [expanded cash income],” American workers’ wealth and ability to
put money into 401(k) plans for retirement comes from their access to continued employment. Joseph
Rosenberg, Measuring Income for Distributional Analysis, TAX POL’Y CTR. 4–5 (2013), https://www.taxpo
licycenter.org/sites/default/files/alfresco/publication-pdfs/412871-Measuring-Income-for-
Distributional-Analysis.PDF. After wage income, for all but the richest Americans, government transfer
payments account for the rest of worker income. Id. (“Transfer payments are an important income
source for the bottom quintiles, but provide smaller shares of income for higher income groups. Busi-
ness and investment income represent less than 10 percent of ECI for taxpayers in the bottom 80 per-
cent of the income distribution, but more than 50 percent of income for taxpayers in the top 1 percent.
Retirement income remains fairly constant as a share of income throughout most of the income distri-
bution, accounting for slightly less than 10 percent of [expanded cash income] for taxpayers between
the 20th and 95th percentiles.”). Therefore, wage increases are much more important to workers than
stock returns. But these American worker-investors are, by federal policy, effectively required to turn
over a part of their salary to institutional investors to hold until the worker-investors hit age fifty-nine.
Anne Tucker, Flawed Assumptions: A Corporate Law Analysis of Free Speech and Corporate Personhood in
Citizens United, 61 CASE W. RES. L. REV. 497, 537 (2011) (“Stock ownership is no longer a voluntary
activity. . . . The rapid rise in stock ownership has been fueled by the proliferation of defined-
contribution retirement plans provided by employers.”); Leo E. Strine, Jr., Toward Common Sense
and Common Ground? Reflections on the Shared Interests of Managers and Labor in a More Rational System
of Corporate Governance, 33 J. CORP. L. 1, 4 (2007) (“[M]ost ordinary Americans have little choice but to
invest in the market. They are in essence ‘forced capitalists,’ even though they continue to depend for
their economic security on their ability to sell their labor and to have access to quality jobs.”). It is these
institutional investors, not the worker-investors, who determine how the capital of these investors is
deployed and its voting power wielded. Ian Ayres & Quinn Curtis, Beyond Diversification: The Pervasive
Problem of Excessive Fees and “Dominated Funds” in 401(k) Plans, 124 YALE L.J. 1476, 1485 (2015) (not-
ing that “[t]he most common type of investment options in 401(k) plans are mutual funds” and that
“[a] typical 401(k) menu provides around fourteen investment options,” most of which are mutual
funds). Unlike defined benefit plans, which guarantee workers a stable source of income through
retirement, the modern trend toward defined contribution plans (that is, 401(k) plans) means that
workers’ ability to retire—and have their savings grow—depends on stock market gains (and having
a well-paying job that allows them to save for retirement).
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pressure themselves, mainstream mutual funds are beginning to speak up about
the social responsibility of corporations—so-called EESG.

There is also a societal concern about other important issues. The living wage

movement is putting pressure on corporations not only to pay their own lowest-
wage workers more fairly but also to insist that company contractors do the

same.35 High-profile situations in which top corporate management engaged

in sexual harassment or discrimination have led to increased calls for corpora-
tions to operate workplaces in which employees do not face unwelcome conduct

and that are tolerant of diversity in beliefs and sexuality.36 Recognition that we

have far from overcome our history of racial discrimination has led to renewed
focus on inclusion.37

35. Chauna Brocht, The Forgotten Workforce, ECON. POL’Y INST. (Nov. 2000), https://www.epi.org/
files/page/-/old/briefingpapers/livingwage/livwage.pdf (calling attention to the fact that more than one
in 10 federal contract workers earns less than a living wage); Jonathan Cowan & Jim Kessler, A Smar-
ter Minimum Wage, N.Y. TIMES (Nov. 17, 2017), https://www.nytimes.com/2017/11/17/opinion/a-
smarter-minimum-wage.html (calling for a living wage that adjusts based on where people reside);
Cal. Assemb. B. 5 (2020) (requiring companies such as Uber, Lyft, DoorDash, and others to reclassify
independent contractors as employees and provide them with benefits and wage protections that em-
ployees receive); Fair Wages for New Yorkers Act, Local Law 37 of June 28, 2012; N.Y.C. ADMIN.
CODE § 6-134 ( June 28, 2012) (requiring companies that receive over $1 million from New York
City to pay their employees a living wage); Original Living Wage Act, H.R. 122, 116th Cong.
(2019) (amending the Fair Labor Standards Act to calculate minimum wage based on the federal pov-
erty threshold for a family of four); Protecting Independent Contractors from Discrimination Act of
2019, H.R. 4235, 116th Cong. (2019) (amending Title VII, the Age Discrimination in Employment
Act, the Fair Labor Standards Act, and the Americans with Disabilities Act, among other laws, to pro-
vide that independent contractors shall be treated as employees under those laws).
36. See, e.g., Thomas Ivey, Leif King & Sonia Nijjar, The California Board Diversity Requirement,

HARV. L. SCH. F. ON CORP. GOVERNANCE (Oct. 16, 2018), https://corpgov.law.harvard.edu/2018/10/
16/the-california-board-diversity-requirement (noting that California is the first state to mandate
that publicly held corporations headquartered in California include female directors on their boards);
Anna Windemuth, Note, The #MeToo Movement Migrates to M&A Boilerplate, 129 YALE L.J. 488 (2019)
(documenting the rise of representations in M&A contracts related to sexual harassment); David A.
Katz & Laura A. McIntosh, Corporate Governance Update: Shareholder Activism Is the Next Phase of
#MeToo, N.Y.L.J. (Sept. 2018), https://www.law.com/newyorklawjournal/2018/09/26/shareholder-
activism-is-the-next-phase-of-metoo/ (highlighting that the “pension fund giant CalPERS revised its
corporate governance principles, adding a new policy emphasizing the board’s role ‘in setting a
high-performance corporate culture,’ and urging every public company board to ‘develop and dis-
close its efforts towards establishing effective corporate culture, including its anti-harassment policy.’
The new policy supports disclosure of all settlements, including sexual harassment settlements, in-
volving an executive or member of the board. CalPERS also added language to its policy on
human capital management practices to specifically emphasize the importance of preventing ‘harass-
ment of any kind, including sexual harassment.’”); see also generally James A. Fanto, Lawrence M.
Solan & John M. Darley, Justifying Board Diversity, 89 N.C. L. REV. 901 (2011); Jill E. Fisch & Steven
Davidoff Solomon, Centros, California’s “Women on Boards” Statute and the Scope of Regulatory Compe-
tition, 20 EUR. BUS. ORG. L. REV. (forthcoming 2020), https://scholarship.law.upenn.edu/cgi/viewcon
tent.cgi?article=3077&context=faculty_scholarship; Yaron Nili & Darren Rosenblum, Board Diversity
by Term Limits?, 71 ALA. L. REV. 211 (2019).
37. See, e.g., Press Release, New York City Comptroller Stringer, NYC Pension Funds Launch Na-

tional Boardroom Accountability Project Campaign—Version 2.0 (Sept. 8, 2017), https://comptroller.
nyc.gov/newsroom/press-releases/comptroller-stringer-nyc-pension-funds-launch-national-board
room-accountability-project-campaign-version-2-0/#:~:text=Stringer%20and%20the%20New%
20York,in%20a%20position%20to%20deliver (announcing that NYC pension funds were “calling on
the boards of 151 U.S. companies to disclose the race and gender of their directors”); Amelia
Tan, Inclusion and Diversity, BLACKROCK, https://www.blackrock.com/uk/individual/insights/blog/
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And a business reality has come to the fore. For many businesses in the newer
tech-driven economy, the primary kind of capital relevant to their profitability is

human capital.38 Business leaders are beginning to realize that the costly cycle of

replacing workers with new workers in a dynamic market is wasteful and that,
with appropriate investments, American workers—who have never been more

educated, productive, or capable of learning new skills—can transition to the

new roles the company needs to stay competitive if the company provides
them with the relevant training to make the transformation.39 And, of course,

the American people are smart enough to recognize that if productivity gains

are not on track with the past for good reasons—the difference in gains for so-
ciety between the next-generation iPhone and the current one is not as seismic as

when computers became functional; cars replaced horses; and dishwashers, re-

frigerators, and washer/dryers became ubiquitous40—then there is no reason
that the top managers with the most control over production techniques should

be rewarded with huge increases while other workers are not.

Recognizing in part that twenty-first century corporate success will be tied
more to labor than to physical plants, the SEC recently adopted changes to

Regulation S-K that would create a more principles-based approach to public

investing-in-inclusion-diversity?switchLocale=y&siteEntryPassthrough=true (last visited Oct. 23,
2020) (making the case that diversity and inclusion affect the companies’ long-term performance);
Cheryl L. Wade, Corporate Compliance that Advances Racial Diversity and Justice and Why Business De-
regulation Does Not Matter, 49 LOY. U. CHI. L.J. 611, 612 (2018) (arguing that “[b]usiness leaders can
design more effective diversity programs and ethical and compliant corporate cultures that promote
rather than suppress racial equity if they understand the impact that continuing societal discrimina-
tion has on corporate cultures”); Mike Chen, George Mussalli & Yosef Zweibach, Decoding Quant
ESG, HARV. L. SCH. F. ON CORP. GOVERNANCE (Nov. 10, 2018), https://corpgov.law.harvard.edu/
2018/11/10/decoding-quant-esg/ (including racial equality as part of the “S” in ESG).
38. See Alan Krueger, Human Capital in the 21st Century, MILKEN INST. REV. ( Jan. 20, 2015), https://

www.milkenreview.org/articles/human-capital-in-the-21st-century (“In modern economies, the re-
turns to human capital account for the lion’s share of national income, and investment in human ca-
pital drives economic growth.”); Jay Clayton, Chairman, U.S. Sec. & Exch. Comm’n, Remarks to the
Economic Club of New York (Sept. 9, 2019), https://www.sec.gov/news/speech/speech-clayton-
2019-09-09 (“[I]ntangible assets, and in particular human capital, often are a significant driver of
long-term value in today’s global economy.”).
39. See The Productivity—Pay Gap, supra note 1 (showing that from 1979 to 2018, American

worker productivity grew by 69.6 percent, whereas compensation rose by only 11.6 percent, com-
pared to the period of 1948 to 1979, when productivity grew by 108.1 percent and wages grew com-
mensurately at 93.2 percent); Overall Educational Attainment, PEW RES. CTR. (Nov. 2012), https://www.
pewsocialtrends.org/2012/11/05/section-1-overall-educational-attainment/ (showing that Americans
are more educated than ever, with 57 percent of Americans over 25 having some college education
compared to only 22 percent in 1971); Austan Goolsbee, Glenn Hubbard & Amy Ganz, A Policy
Agenda to Develop Human Capital for the Modern Economy, ASPEN INST. (Feb. 4, 2019), https://www.
aspeninstitute.org/longform/expanding-economic-opportunity-for-more-americans/a-policy-agenda-
to-develop-human-capital-for-the-modern-economy/ (proposing, for example, using community
colleges as opportunities for companies to provide their workforces with mid-career training oppor-
tunities); Joseph B. Fuller et al., Your Workforce Is More Adaptable Than You Think, HARV. BUS. REV.
(May/June 2019), https://hbr.org/2019/05/your-workforce-is-more-adaptable-than-you-think (ar-
guing that workforces are ready to adapt to the changing economic and technologic climate if cor-
porations provide the appropriate culture of learning and support).
40. See generally ROBERT J. GORDON, THE RISE AND FALL OF AMERICAN GROWTH (2016).
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company reporting about their workforces.41 Historically, Regulation S-K has
only required public companies to disclose the number of people employed.

But the amendment will require public companies “to provide a description of

the registrant’s human capital resources, including in such description any
human capital measures or objectives that management focuses on in managing

the business, to the extent such disclosures would be material to an understand-

ing of the registrant’s business taken as a whole.”42 In his prepared statement
upon the adoption of these amendments, SEC Chairman Jay Clayton noted

that he “fully support[ed] the requirement in today’s rules that companies

must describe their human capital resources, including any human capital mea-
sures or objectives they focus on in managing the business, to the extent material

to an understanding of the company’s business as a whole. From a moderniza-

tion standpoint, today, human capital accounts for and drives long-term busi-
ness value in many companies much more so than it did 30 years ago.”43

Although the regulation did not go as far as some would have wanted and man-

date certain specific disclosures related to public company workforces,44 the fact
that boards of public companies will now be required to consider the material

aspects of their workforce and provide material information to the public should

only place more emphasis at the board level of workers and workforce issues.
The human and economic crisis caused by the COVID-19 pandemic is likely

to make issues related to the fair treatment and economic security of American

workers even more salient. Within days of public health-required shutdowns,
huge public companies that had benefited from a substantial tax cut and ten

years of economic recovery laid off workers because they did not have reserves

to weather even a short period without revenue.45 That many of these companies
had used the benefits they received from the tax cuts to engage in large stock

buybacks and otherwise deliver returns to stockholders, but could not protect

their workers, was not lost on the public or policy-makers.46 The unexpected

41. See Modernization of Regulation S-K Items 101, 103, and 105, 85 Fed. Reg. 63726 (Oct. 8,
2020).
42. Id. at 63737.
43. Jay Clayton, Modernizing the Framework for Business, Legal Proceedings and Risk Factor Disclosures,

U.S. SEC. & EXCHANGE COMMISSION (Aug. 26, 2020), https://www.sec.gov/news/public-statement/clayton-
regulation-s-k-2020-08-26.
44. See Allison Herren Lee, Regulation S-K and ESG Disclosures: An Unsustainable Silence, U.S. SEC. &

EXCHANGE COMMISSION (Aug. 26, 2020), https://www.sec.gov/news/public-statement/lee-regulation-s-k-
2020-08-26 (“And we have declined to go beyond merely introducing the topic of human capital gen-
erally, despite investors’ views that this is not nearly enough. I would have supported today’s final rule if
it had included even minimal expansion on the topic of human capital to include simple, commonly
kept metrics such as part time vs. full time workers, workforce expenses, turnover, and diversity.
But we have declined to take even these modest steps.”); Rulemaking Petition, Human Capital Management
Coalition, U.S. SEC. & EXCHANGE COMMISSION ( July 6, 2017), https://www.sec.gov/rules/petitions/2017/
petn4-711.pdf (calling on the SEC to require greater disclosure concerning human capital).
45. See, e.g., Ben Casselman, Sapna Maheshwari & David Yaffe-Bellany, Layoffs Are Just Starting, and

the Forecasts Are Bleak, N.Y. TIMES (Mar. 17, 2020), https://www.nytimes.com/2020/03/17/business/
economy/coronavirus-layoffs.html (“Marriott International, the hotel operator, said Tuesday that it
would begin furloughing tens of thousands of employees worldwide.”).
46. See William Lazonick, CEOs Gorged on Buybacks for Years. Now They Want Bailouts, BARRON’S

(Mar. 26, 2020), https://www.barrons.com/articles/ceos-gorged-on-buybacks-for-years-now-they-
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human and economic emergency caused by the COVID-19 pandemic will only
increase societal concern about the fair pay and safety of workers, especially be-

cause the workers who were expected to continue to work during the shutdown

and expose themselves to a heightened risk of exposure tended to be at the low
end of the wage scale and disproportionately comprised of Black people.47

For all these reasons, it seems likely that corporate boards will be required in

the coming decade to dedicate more time to considering how their companies
treat their entire workforce; the appropriate incentive systems that should

exist not just for top management, but the whole employee complement; and

the appropriate gainsharing that should exist among the company’s employees,
stockholders, and top management with a view toward the sustainable success of

their companies in the long run. Situating this responsibility and the correspond-

ing concerns regarding human resources issues like diversity and employment
law compliance will require careful thought if it is not to contribute to pressures

to proliferate another board committee and expand board size.

In the American context, it also seems that the demand for more worker voice
and leverage within the corporate polity itself will more likely manifest in a call

for board committee reform and enhanced mandates than in a statute giving

workers the right to elect directors. And for business leaders who do not em-
brace codetermination and wish to avoid it, effective action is the best way to

show that a more fundamental alteration of the corporate power structure is

not required.

II. ONE PART OF AN EFFECTIVE AND EFFICIENT ANSWER: A
RECONCEIVED COMPENSATION COMMITTEE WITH A BROADER,
MORE COMPREHENSIVE MANDATE

To address the increased demand that boards focus more on how the com-

pany treats its workforce in an efficient and effective way, the most sensible an-
swer is for the mandated board committee that is required to address the related

area of top management compensation—the compensation committee—to

want-bailouts-51585258543. The recently enacted CARES Act places strict limits on companies re-
ceiving funds, including limiting dividends and buybacks and requiring the recipient to remain neu-
tral in union-organizing efforts. Coronavirus Aid, Relief, and Economic Security Act, H.R. 748, 116th
Cong. (2020).
47. Susan Lund et al., Lives and Livelihoods: Assessing the Near-Term Impact of COVID-19 on US

Workers, MCKINSEY (Apr. 2020) (finding that 86 percent of vulnerable jobs—that is, jobs that
could be lost, cut, or furloughed because of the COVID-19 pandemic—paid less than $40,000
per year); Kylie McQuarrie, The Average Salary of Essential Workers in 2020, BUSINESS.ORG (May 11,
2020), https://www.business.org/finance/accounting/average-salary-of-essential-workers (showing
that “[i]n every state, the average salary for essential workers is far below the state’s average”);
Elise Gould & Valerie Wilson, Black Workers Face Two of the Most Lethal Preexisting Conditions for Cor-
onavirus—Racism and Economic Inequality, ECON. POL’Y INST. ( June 1, 2020), https://www.epi.org/
publication/black-workers-covid/ (finding that Black workers are more likely to be frontline
workers).
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expand its perspective and become a committee focused on the company’s work-
force as a whole.48 We hesitate to call for this reconception of the compensation

committee to be deemed a “human capital” committee for two reasons. First, we

have always balked at referring to human beings as capital because that seems
reductive and demeaning. Second, it is critical to the best interests of workforces

that boards of directors and top management be compelled to consider more di-

rectly the adequacy and fairness of the pay received by the company’s overall
workforce. For that reason, and without denying others the chance to come

up with a better name, we will hew to the traditional compensation committee

label and explain why an appropriately expanded set of duties for this key board
committee would make sense.

Reconceptualizing the compensation committee starts with the committee and

the whole board understanding how the company’s gainsharing among stock-
holders, top management, and the overall workforce has changed over time

and establishing metrics to track the workforce’s share of gains in productivity

and profitability going forward, with a firm historical baseline in mind.49 That
baseline should also include historical data regarding the entire economy and re-

levant industries during the last half century so the company can make decisions

with an awareness of the full context. It is difficult to engage in fair gainsharing if
you are blind to the facts about it. The reconceived compensation committee

should consider what balance is fair and will best align the interests of all stake-

holders in sustainable wealth creation and develop compensation plans for the
board that implements that goal. Those plans should, of course, recognize that

stockholders have a right to expect the company to deliver them a solid, long-

term return and seek to encourage employees to work hard to achieve that
objective, realizing that no constituency has a deeper incentive to secure the sus-

tainable profitability of the company than its workers. This alignment should

take into account the need for workers to primarily share in gains through in-
creases in their pay, but could also involve using corporate stock to match

employee contributions to 401(k) programs and other supplemental means

that increase employee ownership. But ultimately, what is required is that the
reconceived compensation committee understand how the company shares

gains among top management, workers, and stockholders and oversees the

implementation of compensation policies that reflect the value determination

48. Both NYSE and NASDAQ rules require public company boards to have, effectively, an inde-
pendent compensation committee. See NYSE Listed Company Manual § 303A.05 (2020); Nasdaq
Listing Rule 5605(d)(2) (2020).
49. For instance, several metrics in the academic literature measure the sensitivity of top manage-

ment’s compensation relative to stock price and the company’s value. See Michael C. Jensen & Kevin
J. Murphy, Performance Pay and Top-Management Incentives, 98 J. POL. ECON. 225, 226 (1990)
(discussing the dollar-on-dollar metric, which measures how much a $1,000 increase in firm
value increases executive compensation); Brian J. Hall & Jeffrey B. Liebman, Are CEOs Really Paid
Like Bureaucrats?, 113 Q.J. ECON. 653, 671–72 (1998) (discussing the equity returns proxy, which
measures the change in the executive’s stock and stock options for every one percent increase in
firm value). Similar metrics, appropriately tailored to the size, complexity, and composition of the
company’s workforce, could likewise be developed on a basis that is relevant to specific companies
in specific industries.
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the committee, and the board as a whole, have made about that fundamental
issue.

This information base and value judgment should be of great merit when it

comes to top management pay itself. Put bluntly, boards (and institutional inves-
tors) will be more likely to constrain top management pay in sensible ways if

they are able to situate that pay in the broader context of how the company

pays its overall workforce and rewards it for increases in productivity and profit-
ability or requires it to sacrifice when times are hard. If, for example, the com-

pany’s workforce is getting no raise, does it really make sense to give top

management an increase for “managing through tough times”? And if the com-
pany is doing well after a period of employee sacrifice, are employee raises keep-

ing up with gains for stockholders and the CEO? Does the company have a goal

of paying its CEO and top management at or above the 75th percentile of the
industry average? If so, does this goal extend to all company management? To

all company employees, or just to top management? If the latter, why?

If the board has a better sense of how the entire workforce is compensated and
the importance of the workforce to the company’s plan for selling products and

services, the board is also better positioned to understand what will have the

most important effect on productivity. Is it increases to top executive compensa-
tion? Or increases that motivate a much greater number of company employees?

An additional $5 million to a CEO is 5,000 bonuses worth $1,000 apiece or sus-

tainable increases for the many. Which use of funds is more likely to help the
company be sustainably profitable?

This broader focus will result in directors who have a better grasp of how

human talent matters for the company’s business strategy and operations. Per-
haps it is just the magic four or five at the top who really have a bottom-line im-

pact, or perhaps—and much more likely—the overall workforce’s productivity is

more vital to the company’s profitability, and providing all the company’s work-
ers with quality pay and the opportunity for continuous training, employment,

and advancement makes good business sense.50 And, of course, it is not illegi-

timate for the board to use its discretion over business affairs to reward employ-
ees when there are funds that allow for doing so without endangering a good

return for stockholders. But without taking a bigger-picture view when doing

so, boards have seemed to use this discretion primarily to drive ever-increasing
levels of top executive pay and create an ever-widening chasm between the C-

suite and the rest of the workforce.

There are other functional reasons why a broader mandate for the compensa-
tion committee makes sense. A core area of legal compliance involves the

workforce. Legal regimes require that workers be accorded a minimum wage,

federally mandated health benefits, safe working conditions, overtime pay for

50. Timothy R. Hinkin & J. Bruce Tracey, The Cost of Turnover, CORNELL HOTEL & REST. ADMIN.
Q. (2000), https://scholarship.sha.cornell.edu/cgi/viewcontent.cgi?referer=http://scholar.google.
com/&httpsredir=1&article=1446&context=articles (finding that reducing turnover leads to in-
creased profitability for companies).
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extra hours, and other protections. Refreshingly, concern about corporate social
responsibility has grown to embrace workers, and organizations evaluating cor-

porate EESG performance are including dimensions relating to the company’s

treatment of its workforce.51 To address these integrally related tasks effectively
and efficiently, it makes sense to vest responsibility for them in a committee with

an existing mandate in the compensation area, which should therefore be more

experienced and familiar with employment-related issues and should have an
ongoing reporting relationship with key company officers in the HR space.

By this means, it is more feasible to identify directors with skills relevant to

doing a good job in the area of managing the company’s workforce, and to create
a company-wide plan culminating in a board that is best designed to meet the

standards the company sets for itself. This allocation of responsibility will also

spread the work of the board more evenly and avoid having other committees
of the board, notably the audit committee, bear too much weight, and minimize

the risk that non-financial risks in the HR area receive too little attention.

Similarly, to the extent that society has begun to recognize that companies
have an ethical and moral responsibility not only to their own direct employees

but also to those of the contractors it regularly uses, the compliance and EESG

functions in that area also belong in a reconceived compensation committee. A
company cannot hold itself out as paying a living wage if it outsources the daily

maintenance of its facilities to contractors who do not pay such a wage. A com-

pany cannot say it provides a safe and nonhostile working environment if it out-
sources production to contractors that operate dangerous facilities and subject

their line workers to harassment from their bosses. When a company sets stan-

dards for itself, that should include those whom its contractors regularly employ,
and the adherence to those standards should be tracked in a coherent way by

company management and the board.

III. PRACTICAL STEPS TOWARD AN EFFECTIVE AND EFFICIENT

RECONCEIVED COMPENSATION COMMITTEE

For all these reasons, the efficiency and quality case for a reconceived compen-
sation committee is compelling. But, you might ask, how might one consider the

mission of a reconceived compensation committee, one that has a mandate not

just to set top management pay but also to ensure that the company has good
and fair practices to compensate its workforce from top to bottom? What is

feasible if we recognize that it is unlikely to be realistic or efficient for a board

51. See, e.g., What Is the “S” in ESG?, S&P GLOB., https://www.spglobal.com/en/research-insights/
articles/what-is-the-s-in-esg (last visited Oct. 23, 2020) (noting that “[s]ocial factors to consider in
sustainable investing include a company’s strengths and weaknesses in dealing with social trends,
labor, and politics” (emphasis added)); ESG Integration, BLACKROCK, https://www.blackrock.com/
institutions/en-us/solutions/sustainable-investing/esg-integration (last visited Oct. 23, 2020) (“Social
(S) [i]ncludes labour issues and product liability, risks such as data security, and stakeholder opposi-
tion.”); ESG Investing: Where Your Money Can Reflect What Matters to You, VANGUARD, https://investor.
vanguard.com/investing/esg (last visited Oct. 23, 2020) (“Social [includes] [r]elationships with em-
ployees, suppliers, clients & communities.”).
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committee to enmesh itself in the details of company pay and promotion prac-
tices throughout all of its operations?

As with any complex human endeavor, issues of balance emerge that require

the exercise of judgment. For a board committee to be effective, it must have a
solid grasp of the essentials but avoid becoming ensnarled in the particulars and

confusing its role with that of management. Candidly, however, the area of em-

ployee compensation seems to be one where there is little risk of the board going
overboard to get into details and where there is strong evidence that boards cur-

rently know too little about their company’s pay and overall workforce and labor

strategies.
Because we are so far from perfection, it is likely best for the reconceived com-

pensation committee to focus on getting a good lens on the big picture in terms

of how the company pays and treats its workforce. The committee could ask for
company management and advisors to identify, both as a company-wide matter

and for major business lines, data like the mean and median pay and benefits

package of:

• the top 10 employees;

• the top 10 percent;

• the top 25 percent and each quartile thereafter; and

• the bottom 10 percent.52

This information should be placed in the context of the information the com-
pensation committee has gathered regarding gainsharing with stockholders and

growth in company productivity and profitability, allowing for a more thought-

ful determination of which compensation plan is not only fairest but is also most
likely to provide the greatest impetus for sustainable profitability.

Similar data, adjusted for the realities of the contracting situation, should be

developed for the workers of company contractors who regularly work for the
company. For example, if company facilities are regularly cleaned and main-

tained by the employees of a contractor, their pay and benefits should be iden-

tified, known, and situated within the company’s pay and benefits structure, and
likewise if the company’s customer call center is staffed by contract employees.

And over time, the reconceived compensation committee should go further and

understand the treatment of workers throughout its supply chain, including
workers employed by key suppliers. A company cannot be a good corporate ci-

tizen by treating only its employees fairly while allowing workers crucial to its

production and supply chain to receive substandard wages and work in unsafe
conditions. Corresponding to this data should be basic information about the

52. For an incisive essay on how more information about what workers throughout the company
are paid could improve the well-being of workers generally and promote fairer corporate practices,
see Benjamin Harris, What If Companies Were Required to Tell Workers What Their Colleagues Earned?,
HARV. BUS. REV. (Mar. 14, 2018), https://hbr.org/2018/03/what-if-companies-were-required-to-tell-
workers-what-their-colleagues-earn.
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type and number of the key employees in each category in terms of their func-
tion, educational level, skill set, and relevance to the business line in which they

are employed. The same type of information would be identified for contracted

workers in the company’s supply chain.
This information would provide the compensation committee with an appro-

priate level of detail about the company’s deployment of its workforce and how it

relates to management’s business strategy. Such information will also assist the
board with answering pertinent and relevant questions, such as, “What are

the employee functions most critical to the company’s ongoing vitality? And

how is the company treating the workers essential to its operations?” As the re-
conceived compensation committee functions over time, one can imagine the

discussions broadening to include big-picture discussions of turnover rates,

the extent to which the company retrains existing workers to master new skills
or engages in replace and rehire strategies, and other inquiries that could help

ensure that the company has a well-qualified, productive, and fairly compen-

sated workforce.
These discussions need not enmesh the compensation committee or the board

in individual compensation or workforce decisions—decisions best left to man-

agement’s business judgment. But this information will provide the board with a
comprehensive picture of the company’s existing workforce, how it is compen-

sated, and how that compensation fits into the company’s global compensation

scheme. That comprehensive picture will allow the board to serve its proper
function of setting policy for management to implement and holding manage-

ment accountable for implementing the board’s policy. For instance, the board

could rightfully set guidance that this year, corporate performance warrants
granting all workers a cost-of-living increase but only warrants granting the

top quartile of performers additional raises and leave to management the specific

determination of the top quartile. Likewise, the board could emphasize that a
focus on retention and retraining should be a priority, while allowing managers

to determine the appropriate skills that workers need for the corporation to

thrive in the future. In this vein, stopping at just information about the work-
force, how they are compensated, and how they are treated is a first, but incom-

plete, step toward the compensation committee taking a comprehensive view to-

wards how the company treats its workers. To promote coherence and work
toward common objectives, the board should also understand the basic process

management engages in for setting employee compensation and the extent to

which the company in fact bargains with workers or gives them any leverage.
If there are metrics that management uses in this process, the board should un-

derstand them. These can then be compared and lined up against the board’s

own approach in setting top management pay.
For example, has the board discussed the company’s philosophy toward its

employees’ right to form a union? Has the board determined, as part of its

EESG goal-setting process, whether it is consistent with due regard for its em-
ployees to be anti-union? And if it determines that due regard for its workers

should mean facilitating their free right to choose a union and not impeding
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it, has the company implemented procedures and policies to ensure that man-
agement is faithful to that approach?

By contrast, if the company decides to adopt an anti-union approach, it

should reconcile that with whatever EESG commitments it is making to workers
and be prepared to reconcile them to the workforce and the public. But it should

also reconcile that approach with other company practices. For example, if the

company opposes unionization, does it nonetheless pay for a negotiator-lawyer
for the CEO to bargain against the company for higher pay? Why does the board

consider it okay to oppose the workers’ voice but accord the CEO a highly paid

negotiator? And why is the company against unionization, and is that consistent
with its overall commitment to good EESG practices?

Inquiries of this kind will ensure top-to-bottom coherence and yield valuable

insights into the company’s business strategy and its actual adherence to rhetoric
about its regard for its workforce. By way of further example, the reconceived

compensation committee should ask this specific question: “Is the board using

metrics and factors as to top management pay and not applying the same metrics
to company employees?” As was adverted to previously, there has long been an

obsession with paying CEOs at or above the 75th percentile of the industry,53 an

obsession that creates a ratchet effect. If metrics like these apply at the top, why
do they not sensibly apply throughout the workforce? Perhaps they do not sen-

sibly apply at all to any class of employees, but the point is that by examining the

incentive system in a more comprehensive way, the board should be able to
make better decisions itself and—as important—encourage the managers, who

will necessarily make the bulk of decisions, to themselves think more deeply

and incisively about how they are treating and motivating their workforce.
Of most salience to society, the board will be better situated to analyze the

basic question of gainsharing among employees, top management, and stock-

holders we view as fundamental and to make more enlightened decisions.
When the board sets top management pay, it will not be able to avoid examining

whether the top management’s pay makes sense in light of how the company is

paying other employees, whether incremental additions to pay will have the
most effect if concentrated at the top or spread more widely, and whether the

53. John Bizjak, Michael Lemmon & Thanh Nguyen, Are All CEOs Above Average? An Empirical
Analysis of Compensation Peer Groups and Pay Designs, 100 J. FIN. ECON. 538, 548 (2011) (reporting
that “[a]ccording to RiskMetrics Group 99.5% of firms in the S&P 1500 targeted pay at or above
the median of their peer group”); see also Steven Clifford, How Companies Actually Decide What to
Pay CEOs, ATLANTIC ( June 14, 2017), https://www.theatlantic.com/business/archive/2017/06/how-
companies-decide-ceo-pay/530127/ (“And every board I have ever sat on or researched benchmarked
itself at the 50th, 75th, or 90th percentile, therefore targeting CEO pay at similarly exalted levels.
Benchmarking below the 50th percentile says,We are a lousy company and don’t even aspire to be better.
So in this sense all CEOs are above average: To be benchmarked at or above the 50th percentile, they
need not do anything other than report to a board that considers its own company exceptional.”);
Ron A. Laschever, Keeping Up with the CEO Jones: Benchmarking and Executive Compensation, 93 J.
ECON. BEHAV. & ORG. 78, 78–79 (2013) (finding “that companies prefer to choose as their benchmark
peers with similar firm characteristics, for CEO compensation, this effect is countered by a preference
for firms with higher-than-their-own CEO compensation”).
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workforce as a whole and not just top management is being fairly compensated
when the company’s productivity and profitability increases.

Furthermore, the compensation committee’s thinking about worker pay and

fair gainsharing should also include considering whether the company is fairly
treating workers of color—particularly African Americans—and women. Com-

panies have a legal obligation to pay all workers performing equivalent work

equally, but there is evidence that Black workers and women still get short-
changed in the workplace.54 For that reason, there is an increased recognition

that to operate a fair and inclusive workplace, a company must ensure that work-

ers are not underpaid or denied promotional and training opportunities on the
basis of their race or gender.

A disciplined focus on EESG demands that the board determine and disclose

its policy for fair gainsharing so that workers receive their due share of increases
in productivity and profitability. Likewise, that focus requires ensuring that em-

ployees are treated with respect and dignity and have a workplace that is wel-

coming and inclusive. To further aid in this thought process, the compensation
committee should be sure to do what it does in other areas. Boards are often

keenly aware of ISS policies about corporate governance, credit agency ratings,

and analyst reports about stock price. But there are also surveys that bear on
how companies treat their employees.55 There are surveys that rank the best

and worst employers.56 The labor movement produces reports and comments

on employers who do not respect the legal rights of workers to organize.57

There are organizations that promote diversity and inclusion, oppose discrimina-

tion and sexual harassment, and engage in efforts to monitor corporate beha-

vior.58 The compensation committee should require management to brief it on
the reputation the company has in these areas and to provide it with copies of

54. The Gender Wage Gap: 2018, INST. WOMEN’S POL’Y RES. (Mar. 2019), https://iwpr.org/wp-
content/uploads/2019/03/C478_Gender-Wage-Gap-in-2018.pdf (“In 2018, the ratio of women’s to
men’s median weekly full-time earnings was 81.1 percent. . . . Hispanic women’s median weekly
earnings in 2018 were $617 per week of full-time work, only 61.6 percent of White men’s median
weekly earnings, but 85.7 percent of the median weekly earnings of Hispanic men (because Hispanic
men also have low earnings). The median weekly earnings of Black women were $654, only 65.3
percent of White men’s earnings, but 89.0 percent of Black men’s median weekly earnings.”); Racial,
Gender Wage Gap Persist in U.S. Despite Some Progress, PEW RES. CTR. ( July 1, 2016), https://www.
pewresearch.org/fact-tank/2016/07/01/racial-gender-wage-gaps-persist-in-u-s-despite-some-
progress/ (“Among full- and part-time workers in the U.S., blacks in 2015 earned just 75% as much
as whites in median hourly earnings and women earned 83% as much as men.”); see also generally
CAROLINE CRIADO PEREZ, INVISIBLE WOMEN: DATA BIAS IN A WORLD DESIGNED FOR MEN (2019).
55. See, e.g., Yusuf George, Top 10 Companies that Treat Employees Best, JUST CAPITAL (Nov. 19,

2019), https://justcapital.com/news/top-10-companies-that-treat-employees-best/ (reporting the re-
sult of an annual survey on just business behavior, including treatment of workers).
56. See, e.g., Grant Suneson & Samuel Stebbins, What Are the Worst Companies to Work For? New

Report Analyzes Employee Reviews, USA TODAY ( June 15, 2018), https://www.usatoday.com/story/
money/business/2018/06/15/worst-companies-to-work-for-employee-reviews/35812171.
57. See, e.g., Press Release, International Labor Rights Forum, Worst Companies for Union Orga-

nizing Highlighted for International Human Rights Day (Dec. 10, 2009), https://laborrights.org/
releases/worst-companies-union-organizing-highlighted-international-human-rights-day.
58. See, e.g., Opportunity & Diversity Report Card, NAACP, https://www.naacp.org/wp-content/

uploads/2011/09/OpportunityDiversityReportCard.pdf (last visited Oct. 23, 2020).
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relevant reports and commentary. And, as important, the committee should be
briefed on objective data within the company’s control regarding key issues re-

levant to the well-being and productivity of its workforce and the effectiveness of

the company’s practices.59 Information of this kind should help management
understand that the tone at the top regarding fair treatment of employees, open-

ness or hostility to unions, and the atmosphere in the workplace in terms of di-

versity and freedom from harassment emanates from a board-level decision and
that management must adhere to that decision in its treatment of employees at all

levels of the organization.60 To aid in comprehending this data, particularly in

the early stages of its broadened role, the reconceived compensation committee
may turn to external experts—similar to what they currently do in the executive

compensation realm—to help collect, aggregate, and analyze the data in concert

with the company’s internal HR professionals.
This point is important in light of another reality. There is an increasing recog-

nition that top management pay should depend in part on the company’s adher-

ence to high standards of integrity, responsibility to other stakeholders, and
society.61 Thus, the broader information base suggested will give the board

more than just a good read on the employee issues in EESG, but a better

basis to decide on the incentive systems that exist within the organization. Incen-
tives can either bring out the better angels of our nature or our devilish side.

If the balance of top management compensation is tilted toward the stock

price and risk-taking, that can undercut the company’s commitment to good
EESG practices. And the same can be true if, for example, the company’s sales-

force and its managers must pump up sales to get good salaries, because that

59. Information of this kind might address (a) workforce satisfaction levels (obtained through sur-
veys of workers); (b) employee turnover and retention; (c) percentage of managerial jobs filled by
promotion from within versus hiring from the outside; (d) annual training budget and priorities;
(e) ability to maintain current workforce at existing pay levels in the event of a recession; (f ) work-
force safety (including aggregate data on injuries, reports of harassment, and claims of unfair treat-
ment); and (g) racial and gender diversity within the workforce.
60. Current SEC regulation focuses almost exclusively on disclosures about executive compensa-

tion. See generally Regulation S-K, 17 C.F.R. §§ 229.10–.1305 (2020). Although outside the scope
of this article, mandatory disclosure around workforce-related issues would itself encourage directors
to consider questions about gainsharing between employees and stockholders. Cf. Robert J. Jackson,
Jr., Private Equity and Executive Compensation, 60 UCLA L. REV. 638, 667–68 (2013) (observing that
regulation that focuses on one type of disclosure causes boards to concentrate on those items at the
expense of other perspectives on the problem). One of us has called for such disclosure in the past.
Strine, supra note 7. And a bill pending in Congress would mandate disclosure of this kind. Workforce
Investment Disclosure Act of 2020, H.R. 5930, 116th Cong., https://www.congress.gov/bill/116th-
congress/house-bill/5930/committees?r=2&s=1.
61. Matteo Tonello, CEO and Executive Compensation Practices: 2019 Edition, HARV. L. SCH. F. ON

CORP. GOVERNANCE (Nov. 22, 2019), https://corpgov.law.harvard.edu/2019/11/22/ceo-and-executive-
compensation-practices-2019-edition (observing that “[s]ome companies are embedding non-
financial metrics relating to environmental, social, and governance (ESG) factors in their executive
incentive plans” but also noting that “ESG-related performance goals currently remain far from com-
mon in senior executives’ compensation packages”). For example, Verizon has announced that execu-
tive annual bonuses will, in part, be tied to Verizon achieving a workforce that is almost 60 percent
diverse. Verizon Commc’ns Inc., Schedule 14A (Mar. 23, 2020), https://www.sec.gov/Archives/edgar/
data/732712/000119312520082431/d781927ddef14a.htm (reporting that five percent of executives’
short-term bonus awards are related to achieving diversity and environmental targets).
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creates incentives for selling customers things they do not need.62 Likewise,
there are also key executives within the company whose very reason for being

is to constrain overreach and to ensure legal compliance and a strong ethical cul-

ture.63 Does the company’s compensation system appropriately recognize the
importance of these executives? Or does it hold them down in pay because

they do not run “profit centers”?64

As to other HR-related issues of compliance and EESG, the reconceived com-
pensation committee should carry out an exercise to create an alignment matrix

that identifies overlapping areas of legal compliance and EESG concerns and use

that matrix to develop a plan for adopting company principles, goals, and cor-
responding standards and metrics that track whether the company is living up

to its objectives. For example, to the extent that the company has set EESG ob-

jectives for worker health and safety, its plan for tracking attainment of those ob-
jectives should be integrated with its plan for ensuring compliance with legal

requirements designed for that same purpose, such as OSHA. The same is

true of company goals for a diverse workforce and workplaces free from harass-
ment and discrimination. These goals should align with the company’s plan for

tracking compliance with key statutes, like Title VII, Title IX, and corresponding

state statutes and laws of other nations in which the company operates.
Answering these questions does not just promote an understanding of how

the company treats its workforce or serve as good EESG policy but also will be-

come increasingly necessary under the SEC’s recent revisions to Regulation S-K.
Revised Regulation S-K will require all public companies to provide investors

with a description of their “human capital resources to the extent such disclo-

sures would be material to understand the [company’s] business.”65 Although
the level and type of information that would be considered will vary by business,

at least some of the information we have described above will be material to in-

vestors. Boards will be required to contemplate which information is material,
and boards should use this as an opportunity not just to collect information

but also to also reinvigorate the compensation committee as a focused, policy-

making body exploring issues affecting the company’s entire workforce. The rea-
lity is also that the European Union already requires large companies to disclose

information about their workforces,66 and there are growing calls from institu-

tional investors for U.S. companies to establish more meaningful disclosure

62. See, e.g., Julia Lurie, “I Was Directed to Market OxyContin”: A Purdue Pharma Rep Tells How He
Was Paid to Push Opioids, MOTHER JONES (May 4, 2018), https://www.motherjones.com/politics/2018/
05/i-was-directed-to-market-oxycontin-a-purdue-pharma-rep-tells-how-he-was-paid-to-push-
opioids.
63. Think the general counsel, the chief risk officer, or the chief compliance officer.
64. And does it hold similar line employees in these functions down in pay because they are not in

profits centers, thereby potentially undermining the quality of the function itself?
65. Modernization of Regulation S-K Items 101, 103, and 105, 85 Fed. Reg. 63726, 63728 (Oct.

8, 2020).
66. See Council Directive 2014/95, art. 50(1), 2014 O.J. (L 330) 2 (EC) (requiring companies in

the EU to disclose annually information about social and employee-related matters, including gender
equality, trade union rights, safety at work, engagement with communities, and the company’s im-
plementation of the fundamental conventions of the International Labor Organization).
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about how respectfully and fairly the companies treat their workforces and invest
in their employees to further sustainable profitability.67

* * *

In this way, the reconceived compensation committee will become the subset

of the board most deeply engaged in all aspects of the company’s relationship
with its workforce and in efficiently ensuring that the company has a sensible

plan for retaining and motivating human talent to achieve its business objectives.

The compensation committee then also must have the clear mandate to ensure
whatever obligations society imposes on the company to be a responsible

employer—and whatever higher obligations of fairness and concern the com-

pany itself undertakes, are taken seriously and infuse the company’s business ap-
proach toward all those human beings whose labor is critical to the company’s

success. Perhaps most of all, to the extent that corporate America wants capital-

ism to work for the many and to avoid more intrusive government action, a
reconceived compensation committee can position companies to restore fair

gainsharing so that the people whose sweat and ingenuity is the largest contri-

butor to the creation of wealth through the corporate form again receive their
fair share. Nothing would do more to prove that the recent Business Roundtable

was not just high-minded talk but rather a reflection of a genuine commitment

than for business leaders to do the right thing.

67. See Steve W. Klemash, How and Why Human Capital Disclosures Are Evolving, HARV. L. SCH. F.
ON CORP. GOVERNANCE (Nov. 15, 2019), https://corpgov.law.harvard.edu/2019/11/15/how-and-why-
human-capital-disclosures-are-evolving (noting that “[i]nfluential investors like BlackRock and State
Street Global Advisors [are] making human capital and company culture engagement priorities”).
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The Rise of Institutional Investors and 
Their Increased Focus on EESG
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The Rise of Institutional Ownership and Index Funds
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The Rise of Institutional Ownership and Index Funds 
(cont’d)

● In the U.S., index funds are accumulating larger stakes in more big companies, and 
equity flows have dramatically favored passive funds over active ones.

4

Number of S&P 500 Companies in which 
Vanguard Group’s U.S.-Based Index Funds 

and Exchange-Traded Funds Owned 5% or More

____________________

Sources: Morningstar (funds and stock ownership), dated January 29, 2018; S&P Global Market Intelligence (S&P 500 constituents, share classes, share 
counts and market values), Capital IQ and Vanguard 13-F for December 31, 2019.
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The Rise of Institutional Ownership and Index Funds 
(cont’d)

● Passive mutual funds are 
accumulating larger stakes in all 
companies, often collectively 
exceeding the holdings of actively 
managed funds.

● The top 10 institutional investors 
owned 31% of the S&P 500 in 
2019, an increase from the 24% 
this same group owned in 2008.

______________

Source:  Lazard, 2019 Review of Shareholder Activism.
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Investor Key Areas of Engagement with Public Companies

(Indexed + active BR positions)

● Long-term strategic plan reviewed by board and updated (2016-19)
● Long-term approach ≠ infinite patience (2017-20)
● ESG (board composition, diversity, climate); human capital (2017-20)
● Corporate purpose; strategy, capital allocation and pay (2018-19)
● Purpose alignment with culture, strategy; world leadership (2019-20) 

● Structures for independent boards; long-term value (2016)
● Board to protect the long term in activist settlements (2016)
● Pay concerns; incentives aligned with strategy (2017-18)
● Sustainability in strategy/value creation (2017-20)
● Gender diversity on boards (2017-19)
● Board ownership of strategy and ESG (2018; 2020)
● Corporate culture alignment with strategy (2019-20)

● Director involvement; strategy; informed voting—outlier? (2016)
● Thinking like a long-term activist in the best sense (2017-18)
● Dealmaking with companies in activist situations (2017-19)
● Maintaining long-term focus; how does board work with and evaluate 

management (2017-20)
● “Four Pillars” (Board; Governance; Pay; Strategy/Risk) (2017-20)
● Societal risks as material risks to long-term value?  (2019-20)
● Beginning in 2020, active portfolio managers will direct votes of allocated 

accounts

Leading Institutional Investors Are Governance 
Focused
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Investors Are Flocking to EESG-Oriented Funds . . .

7

____________________

Source: https://www.morningstar.com/articles/961765/sustainable-fund-flows-in-2019-smash-previous-records.



“To prosper over time, every company must not only deliver 

financial performance, but also show how it makes a 

positive contribution to society. Companies must benefit 

all of their stakeholders, including shareholders, 

employees, customers, and the communities in which 

they operate.”

– Laurence D. Fink, BlackRock

. . . and Institutional Investors Are Increasingly 
Focused on EESG

“Our focus in recent years has been on good 

governance and other practices that affect a 

company’s ability to generate positive returns for 

investors over the long run.  Those issues span a 

variety of [ESG] topics material to sustainable 

performance.  We approach these issues from the 

perspective of long-term investment value, not 

from a political or social agenda (aka ‘values’).  

This distinction is especially important to 

understand in light of growing concerns about the 

influence of large index managers.” 

– Cyrus Taraporevala, State Street Global Advisors

“Three years ago, we first called on boards to 

consider sustainability across the environmental, 

social and governance (ESG) spectrum. Having 

already engaged with companies on a number of 

governance matters for many years, we see that 

shareholder value is increasingly being driven by 

issues such as climate change, labor practices, 

and consumer product safety. We believe that 

addressing material ESG issues is good 

business practice and essential to a company’s 

long-term financial performance – a matter of 

value, not values.”

– Cyrus Taraporevala, State Street Global Advisors

“Some people may be surprised to hear we have a 

dedicated team that analyzes and engages on an array of 

governance, environmental, and social risks. But this is 

nothing new for Vanguard. Through quiet diplomacy, we 

often discuss headline-grabbing issues directly with 

company leaders.  For example, conversations about 

climate risk oversight and disclosure are a regular part of 

our engagements with companies in carbon-intensive 

industries. . . . We also know that over the long term, 

the interests of fund shareholders and the broader 

stakeholder community often converge.”

–Vanguard
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2021 Updates to ISS Policies on ESG

Institutional Shareholder Services (ISS) has released 2021 voting policy updates that 
require boards to oversee ESG performance.

Diversity and Inclusion: 

● Beginning in 2021, ISS would highlight in research reports U.S. companies “with no 
apparent racial and/or ethnic diversity.”

● Beginning with the 2022 proxy season, ISS would apply a new withhold-the-vote 
policy (similar to its gender diversity policies), generally recommending against the 
chair of the nominating committee (or other relevant directors on a case-by-case 
basis) where the board has no apparent racial and/or ethnic diversity. 

Environmental and Social Risk Oversight: 

● ISS is proposing making explicit that “demonstrably poor risk oversight of 
environmental and social issues, including climate change” under extraordinary 
circumstances may result in ISS recommending withhold votes against individual 
directors, specific board committee matters or the whole board. 

9



BlackRock:  Focus on Climate and Sustainability 
(2021) 

● In his 2020 Letter to CEOs, Larry Fink reiterated his focus on long-term thinking, 
acknowledging that the vast majority of BlackRock’s capital is from long-term savers

● The letter re-emphasized BlackRock’s commitment to sustainability and net-zero 
emissions, but also emphasized BlackRock’s focus on social issuing, including 
confronting issues of race and ethnicity in a company’s talent pool 

● BlackRock encouraged companies issuing sustainability reports to disclose their talent 
strategy, including how the strategy interacts with a company’s long-term plans to 
improve diversity, equity and inclusion 

● Overall, the  letter emphasized that BlackRock expects more disclosure on 
stakeholder issues in the coming years

10

“Questions of racial justice, economic inequality, or community engagement are often classed as an “S” 
issue in ESG conversations. But it is misguided to draw such stark lines between these categories. For 
example, climate change is already having a disproportionate impact on low-income communities around 
the world – is that an E or an S issue? What matters is less the category we place these questions in, but 
the information we have to understand them and how they interact with each other. Improved data and 
disclosures will help us better understand the deep interdependence between environmental and social 
issues.”

— Larry Fink, BlackRock Chairman & CEO, January 2021



BlackRock:  Focus on Climate and Sustainability 
(2020) 

● In his 2020 Letter to CEOs, Larry Fink reiterated his prior year’s statement that long-
term profits cannot be achieved without embracing a corporate purpose and 
considering the needs of all stakeholders—not just shareholders.  

● Of particular emphasis in Fink’s 2020 letter was environmental sustainability and 
reporting.  BlackRock believes that climate change will reshape financial markets and 
is focused on ensuring that companies are investing sustainably. 

● To promote such investment, Fink encouraged more companies to improve their 
disclosure around these topics and embraced the Sustainability Accounting Standards 
Board (“SASB”) as providing a clear set of standards for reporting sustainability 
information across a wide range of issues, from labor practices to data privacy to 
business ethics. 

11

“We believe that all investors, along with regulators, insurers, and the public, need a clearer picture of 
how companies are managing sustainability-related questions. This data should extend beyond climate to 
questions around how each company serves its full set of stakeholders, such as the diversity of its 
workforce, the sustainability of its supply chain, or how well it protects its customers’ data. Each 
company’s prospects for growth are inextricable from its ability to operate sustainably and serve its full set 
of stakeholders. . . . Given the groundwork we have already laid engaging on disclosure, and the growing 
investment risks surrounding sustainability, we will be increasingly disposed to vote against management 
and board directors when companies are not making sufficient progress on sustainability-related 
disclosures and the business practices and plans underlying them.”

— Larry Fink, BlackRock Chairman & CEO, January 14, 2020



BlackRock:  Focus on Purpose (2019) 

● In his 2019 Letter to CEOs, Larry Fink reiterated his prior year’s statement that every 
company must have a clear purpose in its business model and corporate strategy.

● Fink again stated that companies should demonstrate their commitment to their 
communities, particularly on issues central to the world’s future prosperity. 

● BlackRock’s Investment Stewardship engagement priorities for 2019 are:  
Governance, including board diversity; corporate strategy and capital allocation; 
compensation that promotes long-termism; environmental risks and opportunities; 
and human capital management.

“Purpose is not the sole pursuit of profits but the animating force for achieving them.  Profits are in no 
way inconsistent with purpose—in fact, profits and purpose are inextricably linked. Profits are essential 
if a company is to effectively serve all of its stakeholders over time—not only shareholders, but also 
employees, customers, and communities.  Similarly, when a company truly understands and expresses its 
purpose, it functions with the focus and strategic discipline that drive long-term profitability.  Purpose 
unifies management, employees, and communities.  It drives ethical behavior and creates an essential 
check on actions that go against the best interests of stakeholders.  Purpose guides culture, provides a 
framework for consistent decision-making, and, ultimately, helps sustain long-term financial returns for 
the shareholders of your company.”

— Larry Fink, BlackRock Chairman & CEO, January 17, 2019
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Rising Demand for an EESG Focus 

Institutional Investors are not alone in demanding more focus on ESG: 

Senator Warren Proposes Accountable Capitalism Act

• Large U.S. companies must become benefit 

corporations, with a legal requirement to consider all the 

interest of corporate stakeholders—including employees, 

customers, shareholders and the communities in which 

the company operates. 

• Boards must include substantial employee participation. 

• Companies must obtain supermajority support before 

they can spend corporate dollars on politics. 

SEC Commissioner Lee Calls for Enhanced EESG 

Reporting

Both diversity and climate risk generally fall under the rubric 

of Environmental, Social, and Governance or ESG risks. 

ESG investing is no longer just a matter of personal choice. 

Asset managers responsible for trillions in investments, 

issuers, lenders, credit rating agencies, analysts, index 

providers, stock exchanges—nearly all types of market 

participants—use ESG as a significant driver in decision-

making, capital allocation, pricing, and value assessments   

. . . . A broad swath of investors find ESG risks to be as or 

more important in their decision-making process than 

financial statements, surpassing traditional metrics such as 

return on equity and earnings volatility.

GAO Report Calls Attention to EESG Issues

“Institutional investors with whom we spoke generally 

agreed that ESG issues can have a substantial effect 

on a company’s long-term financial performance. All 

seven private asset managers and representatives at 

five of seven public pension funds said they seek 

ESG information to enhance their understanding of 

risks that could affect companies’ value over time. . . . 

Additionally, most institutional investors said that 

there is fragmentation in the format or location of 

companies’ ESG disclosures, which can make this 

information hard to compile and review.”

Business Roundtable Adopts New Corporate 

Purpose

“While each of our individual companies serves its 

own corporate purpose, we share a fundamental 

commitment to all of our stakeholders. . . . Each of 

our stakeholders is essential. We commit to deliver 

value to all of them, for the future success of our 

companies, our communities and our country.”
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The Proliferation of EESG Reporting Guidelines



Proliferating EESG Ratings Providers

1) No uniform standards

2) Need to monitor and correct

3) Need to be proactive in 
articulating company goals 

16



You Can’t Manage What You Don’t Measure

17

Push for “more widespread and 
standardized” disclosure. 

(SASB & TCFD)

Introduced R-Factor® 
ratings system. 

(SASB)

Push for “a common, core set of 
metrics.” Backed by Big Four
(GRI, SASB, TCFD & others). 

Laggards can expect to face consequences. 



Yet SEC Adopts a Principles-Based Approach 

● Pressure for enhanced EESG reporting is not only growing among investors and politicians.  Recent 
amendments to Regulation S-K will place more focus on the actual metrics boards and management use to 
monitor and run their business. 

● Despite the proliferating EESG Rating and Disclosure systems, on August 26, 2020, the SEC adopted a 
“principles-based” approach to disclosure about a company’s business, legal proceedings and risk factors 

● This approach permits issuers to determine, in their judgment, what is material to their business and the 
risks their business faces and requires issuers to provide more meaningful principles-based narrative 
disclosure around areas that affect their business, such as human capital, sustainability, and regulatory 
compliance.  

● The SEC refrained from adopting specific guidance around what metrics each company should disclose, 
recognizing that each business and industry is different, and disclosures should be tailored by each 
company’s management team and board.  

18

“Our rules also are designed to elicit disclosure tailored to each company’s particular industry and business model, 

while being flexible enough to continue to allow for fulsome disclosure as businesses evolve in the future. . . .  [The] 

rules require that, in crafting their human capital disclosure, companies must incorporate the key human capital 

metrics, if any, that they focus on in managing the business, again to the extent material to an understanding of the 

company’s business as a whole. Experience demonstrates that these metrics, including their construction and their 

use, widely from industry to industry and issuer to issuer, depending of a wide array of company-specific factors and 

strategic judgments. . . . It would run counter to our proven disclosure system, particularly as we first increase 

regulatory emphasis in an area of such wide variance, for us to attempt to prescribe specific, rigid metrics that would 

not capture or effectively communicate these substantial differences. That said, under the principles-based 

approach, I do expect to see meaningful qualitative and quantitative disclosure, including, as appropriate, disclosure 

of metrics that companies actually use in managing their affairs.”

— Jay Clayton, SEC Chairman & CEO, August 26, 2020



And Investors Prefer Bespoke Company-Specific 
Disclosure over Consistency for Now

● Although certain Institutional Investors have adopted or championed specific EESG disclosure 
regimes, overall Institutional Investors are more focused on obtaining timely, actionable, 
focused, and material EESG disclosure and less fussed about the format it is provided 

● Blackrock, for example, has encouraged companies to make progress towards “TCFD- and 
SASB-aligned reporting.”  And in 2020, Blackrock will be asking companies it invests in to “(1) 
publish a disclosure in line with industry-specific SASB guidelines by year-end, if [the company] 
ha[s] not already done so, or disclose a similar set of data in a way that is relevant to [the 
company’s] particular business; and (2) disclose climate-related risks in line with the TCFD’s 
recommendations, if [the company] ha[s] not already done so.”  That is, although Blackrock is 
encouraging companies to place their disclosures within an existing framework, Blackrock 
recognizes that similar data more relevant to the particular business at issue can be useful. 

● Similarly, State Street has embraced the SASB guidelines, but recognizes that “material ESG 
issues are also deeply embedded within a company’s business operations.”  As such, State 
Street seems to prefer that companies “identify, manage and publicly disclose what they 
consider to be financially material ESG issues” rather than adopt any single ESG disclosure 
framework.

“[M]ost institutional investors said that there is fragmentation in the format or location of companies’ ESG 

disclosures, which can make this information hard to compile and review. However, these investors 

generally said that it is more important for companies to focus on providing disclosures than on how 

or where the disclosures are presented.”

— GAO Report:  Disclosure of Environmental, Social and Governance Factors and Options to Enhance Them (July 2020)
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Cutting through the Noise:  
A Principled Approach to EESG



The EESG Noise 

Limited 
management 
/director time

Multiple, 
varied and 
conflicting 

EESG Reporting 
Frameworks

Multiple calls 
for EESG
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Our Solution:  Return to First Principles  

Managers and directors can cut through the noise and 
implement an EESG program that is tailored to corporate 
needs and capitalizes on existing governance structures 
without utilizing increasingly scarce corporate resources 
by aligning EESG with the company’s existing compliance 
and operational risk systems.  

22



First Principles:  Conduct Lawful Business by Lawful 
Means

● Corporate law requires corporations to conduct only lawful business by lawful 
means.  

● This first principle of corporate law is enshrined in the corresponding fiduciary 
duty of directors to implement a reporting system to monitor the 
corporation’s compliance with the law and then use that system to oversee 
the corporation’s operations.  

“Corporate boards may [not] satisfy their obligation to be reasonably 

informed concerning the corporation, without assuring themselves that 

information and reporting systems exist in the organization that are 

reasonably designed to provide to senior management and to the board 

itself timely, accurate information sufficient to allow management and the 

board, each within its scope, to reach informed judgments concerning both 

the corporation’s compliance with law and its business performance.”

— Chancellor William T. Allen, In re Caremark Int’l Derivative Litig., 698 A.2d 959, 970 (Del. Ch. 1996)
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Caremark’s Flexibility 

● Although directors and officers must “implement an oversight system 
and then monitor it,” they are given a great deal of latitude in how they 
implement that system. 

● Each corporation is different, and the appropriate monitoring system 
should be tailored to the corporation’s legal obligations, operations, 
and risks. 

“[D]irectors have great discretion to design context- and industry-specific 

approaches tailored to their companies’ businesses and resources. But 

Caremark does have a bottom-line requirement that is important: the 

board must make a good faith effort—i.e., try—to put in place a reasonable 
board-level system of monitoring and reporting.”

— Marchand v. Barnhill, 212 A.3d 805, 821 (Del. 2019)
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Recent Caremark Decisions:  Internal Monitoring and 
Reporting are Crucial 

Evolution of the Board’s Oversight and Monitoring Duties

Caremark (1995):

Directors may face exposure 
only if company “utterly 
failed” to implement a system 
for risk identification or if they 
intentionally “ignored a red 
flag”

Marchand (2019):

“[D]irectors must make a good 
faith effort to implement an 
oversight system and then 
monitor it.”  Consistent with 
Caremark itself, the mere 
existence of management-level 
compliance programs is not 
enough for the directors to avoid 
Caremark exposure

Clovis (2019):

A board “comprised of experts” that 
“operates in a highly regulated 
industry” should have understood 
misreporting by management and 
intervened to fix the problem

Teamsters Local 443 (2020):

Board materials showing mere 
director “review” of red flags, 
when “tangible action” is called 
for, may not suffice to defeat a 
Caremark pleading

25

Boeing (2021):

Board faces liability for lack of 
any formal mechanism or 
written record of oversight 
regarding “mission critical” 
product safety risk 



Boeing: What Exposed the Board

● Locus of Monitoring:
● No board committee was charged with direct responsibility to monitor airplane 

safety—no mention in any charter.

● Risk oversight generally was concentrated within audit committee, which had no 
specific mandate to oversee airplane safety.  

● Reporting System:
● There was no internal reporting system by which whistleblowers and employees 

could make concerns known to the board (as opposed to management).

● Records:
● Minutes and agendas reflected a lack of urgency and minimal time allocated to 

airplane safety, even after a fatal crash. 

● When mission-critical risk—here, airplane safety—was discussed, it was couched in 
terms of profitability and production efficiency. 

● There was no apparent record of stand-alone focus on customer safety.

● No committee charter mentioned the central business and consumer risk of airplane 
safety.

● 220 is a sword and shield. 
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Boeing: Lessons & Cautions
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● Director Engagement:
● Lack of active engagement and pushback from directors can expose the board.

● Identify and recognize risks that are “mission critical”:
● These are often not directly financial in character, and even when a business’s 

products are financial – such as insurance or banking – that does not mean they 
should be assumed to be properly covered by Audit Committee’s focus on 
financial reporting.

● These non-financial but central risks merit proper, stand-alone attention.

● Ask this question: what could go wrong that would cause the most harm to the 
company and its stakeholders?   

● The answer will usually be an area where high legal, business, stakeholder, and 
reputational risk come together.

● Airplane safety was Boeing’s biggest risk in all these areas.



Boeing: Lessons & Cautions (cont’d)

● Consider locus of oversight: 

● Audit Committee is typically not the best place for consideration of core industry 
compliance.

● Financial expertise may not be necessary or sufficient.

● Directors with relevant expertise – pharma or food safety or aircraft industry experts –
may not qualify for the Audit Committee.

● Audit Committee’s traditional duties themselves are challenging and can crowd out 
other issues.

● Audit already covers financial reporting and (typically) cybersecurity.

● The line at Audit is too long and Audit looks at risk through a primarily financial lens, 
when other perspectives are often as or more relevant.

● Spread The Load:  Consider board structures that more effectively address all material 
risks.

● Audit remains important, and can and should approve the overall 
EESG/compliance approach, but spreading the load makes sure all risks are likely 
to be covered well, and, most critically, that the most important industry-specific 
risks are handled with appropriate care and expertise.
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Boeing: Lessons & Cautions (cont’d)

● Compensation Committee often is a full-blown workforce committee and addresses 
all HR issues, including not just executive compensation, but workforce and 
contracted workforce pay issues, DEI, and issues of workplace tolerance and climate 
(e.g., policies precluding sexual harassment and promoting an inclusive workplace).

● Consider deploying a committee that focuses on the central business risks of the 
company and other existential risks outside the core concerns of Audit and 
Compensation.

● Too many board structures do not give key managers with risk/compliance 
responsibilities – such as HR or core product safety/reliability — adequate time 
regularly with a sector of the board.

● Use This Opportunity To Capitalize on Diversity In All Respects:
● The public sector, educational institutions, non-profits, and military in particular 

have done better in creating racially and gender-diverse management ranks.

● Many of these managers have relevant expertise in key issues like cybersecurity, 
supply chain risk, HR management, and regulatory risk that can be valuable to a 
well organized board.

● Thus, by organizing the board well, the needs for more diverse talent can be met 
while meeting the demand for more racial and gender diversity. 
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Boeing: Lessons & Cautions (cont’d)

● Discuss, push back, and put it on the record:
● Board should consider and discuss core industry compliance and safety issues 

separately from financial impact.

● Directors should press management on its evaluation of these issues.

● Make sure there is a good record of that discussion and consideration: 

● Absence from 220 production of records of evidence of oversight supports pleading 

stage inference of lack of good faith effort: Where “the board minutes of the relevant 

period revealed no evidence that these [red flag safety concerns] were disclosed to the 
board, it is reasonable to infer the absence of a reporting system”  

● Good records can aid a dismissal motion.
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Caremark and EESG 

● Caremark sets the floor:  requiring a business to operate a lawful business by lawful means 

● A Company looking to implement an EESG program is focused on going above and beyond the floor, and by doing so, the 
Company can both satisfy legitimate demands for strong EESG programs and promote compliance with the law 

What Caremark Requires: 

● Understand the company’s business:

● How does the Company make money?

● What risks are inherent in the Company’s operations? 

● What legal requirements must the Company comply with? 

● What key regulatory frameworks does the Company operate within? 

● Create a reporting infrastructure for monitoring legal/operational risk: 

● Does the Board receive reports about the amount of operational risk the Company is taking?

● Has the Board considered the appropriate amount of operational risk?

● Is the Company complying with its key legal requirements? 

● Monitor the Company’s legal compliance: 

● Does the Board regularly review reports about legal/operational risk? 

● Does the Board receive regular updates from management about the Company’s regulatory compliance or 
operational risks? 

Existing Caremark Processes Inform EESG:

● Business operations and risks should be the focus of EESG—the company’s biggest risks are also the areas where it can 
have the largest affect. 

● EESG Reporting can be created or enhanced based on the existing reports the Board or management receives on 
operational risk/compliance. 

● Monitoring the Company’s EESG performance and setting appropriate EESG targets can only be holistically done if the 
Board has the information to understand what the current reality is and what is possible. 
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Example:  Overlap Between EESG and Compliance Function

Systemic and 
Contingent Risk 

Management

Environmental 
Regulations

Industry Regulations 
and Peer Best Practices

Internal Policies 
and Procedures

Energy 
Company

 Does the company’s risk management 

process incorporate EESG 

considerations?

 Has the Board reviewed risk 

management through the EESG lens?

 Is the company in compliance with 

federal, state and municipal 

regulations?

 Has the company evaluated future 

regulatory risks?

 Is the company in compliance with 

industry best practices?

 How does the company compare to its 

peers? Is it a leader in EESG-related 

initiatives?

 Do the company’s internal compliance 

policies incorporate EESG 

considerations?

 Do the company’s internal reporting 

policies facilitate the reporting of EESG 

risks?
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Bottom Line:  

EESG is an Extension of the Board’s 
Oversight or “Caremark” Duty
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Management-Led, Board-Approved EESG 
Assessment and Realignment Process so 

that Directors’ Role is Enhanced



Management-Led, Board Approved EESG Assessment and 
Realignment Process so that Directors’ Role is Enhanced

Assessment

• Existing board and committee structure. 

• Reporting and monitoring system. 

• Industry and company-specific risks and regulatory/compliance issues.

• Regulatory reporting requirements. 

Engagement

• Board-level dialogue on company-specific risks and regulatory challenges. 

• Senior management responsibilities for risks and legal compliance. 

• Firmwide overview of compliance culture and regulatory understanding. 

Realignment

• Update board committee responsibilities.

• Adjust management responsibilities for regulatory oversight, risk management and reporting.

• Enhance and expand reporting expectations.

• Set enhanced expectations around compliance and risks. 
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To move towards an EESG reporting and monitoring system that builds on the company’s 
current monitoring and reporting obligations involves engaged management leading a process 
of (1) assessment; (2) engagement; and finally (3) realignment.  



Assessment
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• Existing board 

committee structure

• Allocation of 

responsibilities 

among board 

committees 

• Director skills and 

committee 

membership 

Existing Governance 

Structure 

Operational Risk and 

Legal Requirements 

Existing Reporting 

Capabilities

• Industry-specific 

risks 

• Company-specific 

operational risks

• Regulatory 

environment 

• Existing board-level 

reports (e.g., 

sustainability 

reports) 

• Publicly available 

regulatory reports 

Through an assessment of the Company’s existing governance structure, operational risk and 
legal requirements, and existing reporting capabilities, company management create a holistic 
picture of the current governance structure around reporting on and monitoring of risks and 
legal compliance.



Engagement  
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Conducting a targeted dialogue with members of management and staff can help create a 
better understanding of (1) existing internal reporting relationships; (2) existing information 
creation, dissemination and flow; (3) capacity for expanded reporting or oversight; and (4) 
under focused areas of risk can be discovered.

Identify Reporting 
Relationships

Understand existing 
information 

creation

Discover areas for 
expanded reporting 

Evaluate areas of 
under focus

Reevaluate existing 
structures and 
relationships



Realignment   

Based on the additional insights gleaned from engagement with management and key staff, 
management can engage the board in assessing the necessary realignment of (1) governance 
responsibilities; (2) management responsibilities and oversight; (3) reporting priorities and 
expectations; and (4) goals around compliance and EESG.

Realigned 
EESG 
Goals

Updated 
Governance/Committee 

Structure 

Tailored Management 
Responsibilities 

Updated Reporting 
Priorities and 
Expectations
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Business And Society 

Corporate Political Spending Is Bad Business 
How to minimize the risks and focus on what counts  

by Dorothy S. Lund 
 and Leo E. Strine 

From the Magazine (January–February 2022) 
 

 
Ricky Linn 
 
Summary.  Corporations are facing increased scrutiny over their political spending—particularly when their stated 
values seem to contradict their lobbying efforts. A 2020 report by the Center for Political Accountability offers abun-
dant examples, including corporations that have...more 
 

On April 14, 2021, in response to a restrictive Republican-sponsored voting law in Georgia, the CEO 
of Google joined 200 other corporate CEOs in publishing an open letter in the New York Times and 
the Washington Post stating opposition to “any discriminatory legislation” that would make it more 
difficult for Americans to vote. But there was a catch: Google had quietly funded a “policy working 
group” on “election integrity” with the Republican State Leadership Committee, an organization that 
supported the Georgia legislation and similar legislation in other states. During the RSLC working 
group meeting that Google’s state policy manager attended, slides were shown calling “election re-
form” “the only line of defense of the Republican Party.” Months earlier, Google had also donated 
$35,000 to the RSLC from its corporate treasury. 

Such inconsistency—what some have called hypocrisy—has become endemic in the corporate world as 
a direct consequence of the U.S. Supreme Court’s 2010 decision in Citizens United v. Federal Election 
Commission. That ruling freed corporations to fund political candidates and dark-money campaign 
committees (organizations that do not have to disclose their donors). 

https://hbr.org/topic/business-and-society
https://hbr.org/search?term=dorothy%20s.%20lund
https://hbr.org/search?term=leo%20e.%20strine
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As a result, companies now donate to help elect candidates they hope will do their industry’s bidding 
or support a specific cause, even as they publicly advocate for the opposite stance. A 2020 report by 
the Center for Political Accountability offers abundant examples: corporations that have publicly de-
manded racial equality while making contributions to groups and candidates that promote racial ger-
rymandering; corporations that purport to be concerned about climate change while donating to 
groups that challenge the EPA’s clean-power plan; and corporations that claim to protect LGBTQ 
rights while funding groups that helped elect supporters of the 2016 “bathroom bill,” which abolished 
certain antidiscrimination protections for gender identity. 

Deeper issues lurk beyond hypocrisy. Because political donations are controlled by managers, and be-
cause no corporate stakeholders, including shareholders, base their relationship with a company on 
the expectation that it will use its entrusted capital for political purposes, corporate political spending 
cannot reflect the diverse preferences and views of those stakeholders. Even the classic justification 
that corporate donations maximize shareholder wealth is on shaky ground: Emerging evidence sug-
gests that they can destroy value by suppressing innovation and distracting managers from more-
pressing tasks. 

Perhaps most important, political donations greatly heighten corporate risk. In an era when custom-
ers, employees, and investors are increasingly scrutinizing companies’ records on employee, envi-
ronmental, social, and governance issues (we prefer the term EESG over the more common ESG, to 
appropriately emphasize the importance of employees), the threat of blowback from political contri-
butions has become too great for executives to ignore. In the wake of the 2021 riot at the U.S. Capitol, 
for instance, public scrutiny of large corporate contributions to politicians who refused to certify the 
results of the 2020 presidential election led many companies to say that they would pause or even 
suspend political donations—some for a predefined period, others indefinitely. 

But the risks and costs imposed by political contributions cannot be rationally or effectively addressed 
by ad hoc moratoriums. Instead, corporations need to implement systematic and principled reforms 
to avoid future gaffes and controversies, reduce their involvement in time-wasting and costly political 
spending, and better align their lobbying and donations with their stated values. In this article we ex-
plain the forces driving companies to make risky, potentially hypocritical donations. We argue that 
these donations are likely to destroy value as concern about such spending and demands for transpar-
ency rise. And we propose concrete action to enable corporate leaders to avoid this trap while freeing 
up attention and resources to focus on running their companies well. 

The Legitimacy Problem 
Before Citizens United, the law reflected a general societal consensus that keeping corporate money 
out of elections was a good thing. Direct contributions to candidates and independent expenditures 
(such as advertising) to promote the election or defeat of candidates were prohibited. Companies that 
wished to participate in political activity could do so through a corporate political action committee 
(PAC) funded by voluntary contributions from employees and shareholders—but not with corporate 
treasury funds. That constraint had strong bipartisan support, as exemplified by its inclusion in the 
2002 McCain-Feingold Act on campaign finance reform. 

Citizens United upset that settled approach. It gave corporate managers the freedom to spend unlim-
ited sums of shareholder money to influence political activity. With that decision, the Supreme Court 
exposed corporations and our political process to a new and unhealthy dynamic of interactive influ-
ence seeking. The change in law not only enabled corporations to act more freely in the political pro-
cess but also allowed politicians and interest groups to demand that corporations give them money. 

https://politicalaccountability.net/hifi/files/Conflicted-Consequences.pdf
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Accordingly, it unleashed a host of problems for corporate managers, their shareholders, and other 
stakeholders. 

Companies now donate to help elect candidates they hope will do their industry’s bid-
ding or support a specific cause, even as they publicly advocate for the opposite stance. 

Under the traditional division of power in U.S. corporations, managers decide how to allocate corpo-
rate assets, and shareholders are entitled to a say on those decisions only if they involve fundamental 
transactions, such as major acquisitions or a substantial sale of the corporation’s assets. Thus, even as 
corporate political spending has soared since Citizens United, shareholders have had no real say in 
the matter. Corporate leaders have not chosen to seek their approval for political donations, and most 
have not even disclosed their contributions—despite the fact that shareholders are paying for them 
with their entrusted capital. Shareholders, employees, creditors, and society as a whole remain largely 
in the dark about this spending. 

A recent study by Public Citizen, a nonprofit consumer advocacy group, reveals large increases in cor-
porate spending on elections since 2010, primarily via contributions to PACs. Spending on midterm 
elections rose in particular, more than doubling from 2010 to 2014, and then doubled again from 
2014 to 2018. Not only that, but corporations are the predominant contributors to the huge growth in 
so-called 527 organizations since 2010. These tax-exempt organizations, named for the section of the 
U.S. Internal Revenue Code that allowed their creation, pool money from various sources and use it to 
advance broad political agendas under less scrutiny than PACs receive. 

Even when it comes to traditional business decisions, academic research has focused for years on the 
reality that management does not always use its control of a company’s money to benefit the company 
and its shareholders, whether out of myopia or self-interest. In the fields of corporate finance and 
governance, this is referred to as an agency problem. Academics and policy makers have generally ad-
vised that shareholders be given greater influence and control over corporations to address this misa-
lignment of interests. A leading proponent of that position is Lucian Bebchuk, a professor at Harvard 
Law School, who has argued that shareholders should be able to amend the corporate charter (which 
determines the company’s most important governance provisions) and have greater influence over 
other corporate decisions. 

Of course, the misalignment is especially pronounced when the decision is about which politicians or 
parties should benefit from corporate largesse—an issue on which shareholders have no common in-
terest. Investing in a company—or, as most Americans do, in an index or other fund that holds a 
broad swath of companies—is not a political statement. For generations the scholarly consensus has 
been that the only thing uniting company investors is their desire for a solid return. They have diverse 
political views and—as we will highlight—no interest in electing candidates just because they support 
one company’s preferred regulatory policies. The ability of corporate managers, who understandably 
have their own political views, to make contributions in a way that is faithful to their investors’ diverse 
interests and opinions is rightly suspect, and for that reason demand is growing for shareholders to be 
given more information about and more say over corporate political spending. 

The legitimacy problem this creates is easy to understand. Corporate managers are more likely to 
identify as Republican than are members of the general public, which is closely divided among Demo-
crats, Republicans, and independents. CEOs are also much wealthier than most other citizens, and 
wealthy people are more likely to vote Republican. Obviously, if executives direct political contribu-
tions according to their personal preferences, they will donate to candidates and committees with 
views contrary to those of many of their shareholders, employees, and customers. 

https://www.citizen.org/article/ten-years-after-citizens-united/
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In 2019 researchers at Harvard Law School and Tel Aviv University ran the names of all individuals 
who had been CEOs of companies in the S&P 1500 from 2000 to 2017 through federal campaign-
finance databases, which record contributions to party committees as well as to congressional and 
presidential candidates. They found that nearly 60% of CEOs donated to Republicans. The same Pub-
lic Citizen study just mentioned found that from 2010, when the Citizens United decision was issued, 
to 2020, corporations gave $282 million to Republican candidates, versus $38 million to Democratic 
candidates. This is far out of balance with the American public, which, if anything, tilts slightly Demo-
cratic and is composed of more independents than Republicans or Democrats, according to Gallup. 
This, we stress, is only what we know. It seems likely that corporate dark-money contributions not 
now subject to disclosure are even more out of balance. 

What About Lobbying? 
Of course, some of the concerns about corporate political spending extend to lobbying as well. If, for 
example, a corporation lobbies against legislation to address climate change while claiming to be 
supporting action to address that urgent problem, its leaders will face similar scrutiny. It is under-
standable and expected that corporations will air their views on public policy issues that directly affect 
their ability to conduct their business. That understanding should put to rest any fears that if corpora-
tions stop giving to politicians, their interests will be ignored by the political process. By any responsi-
ble measure, corporate lobbying expenditures swamp those made by organizations that represent 
workers, consumers, the environment, and other nonbusiness interests. 

As important, when corporations are large employers that act as good citizens in the communities in 
which they have material operations, they need not buy support from their congressional delegation 
or state and local legislators, who have a natural incentive to make sure that businesses of that kind 
remain in their districts. And as long as corporations take pains to ensure that their lobbying messag-
es are consistent with their EESG policies, the chances of being perceived as hypocritical are mini-
mal. 

A CEO may argue that he or she supports only politicians and legislation that hew to the company’s 
preferred regulatory line, and that it just so happens that those politicians are more likely to be Re-
publican. But often politicians whose views align with a particular corporate interest also take posi-
tions that are antithetical to a company’s stated EESG values, which underpin its plan for long-term 
value creation. And even if a politician’s views aligned perfectly with all the interests of the corpora-
tion, shareholders might prefer not to have its treasury dollars spent in this way. 

One important reason is that most investors hold a broad portfolio of stocks reflecting the whole 
economy. They don’t want their dollars to be spent on political rent-seeking by a specific company, 
which helps one company but causes externalities for other companies, taxpayers, and consumers like 
themselves, and therefore is likely to slow real overall economic and portfolio growth. It is more likely 
to entail at best a transfer of value from one company to another and at worst an increase in externali-
ties borne by society in general. For example, a diversified investor does not benefit when a govern-
ment contractor spends invested dollars to secure a contract that another (perhaps more qualified) 
company in the investor’s portfolio might otherwise have gotten. Nor does that investor benefit when 
companies lobby to reduce regulation that shifts costs from investors to taxpayers in the case of, say, 
environmental destruction. 

Beyond the financial risk, diversified investors are human beings who pay taxes, breathe air, consume 
products, invest in the whole economy, and owe much of their wealth to their access to a job. 
Thus bipartisan support from Americans who oppose political spending by corporations is long-
standing. If people want to give to politicians, they want to use their own money, not have corpora-

https://www.nber.org/system/files/working_papers/w25815/w25815.pdf
https://news.gallup.com/poll/15370/party-affiliation.aspx
https://www.gsb.stanford.edu/insights/dealing-dominance-corporate-lobbyists
https://www.demos.org/policy-briefs/citizens-actually-united-bi-partisan-opposition-corporate-political-spending-and
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tions do it for them. A telling proof of this point is that mutual funds, which make up the majority of a 
typical company’s shareholders, can’t legitimately give their investors’ money to corporate PACs, 
which allow companies to fundraise from employees and shareholders to support the company’s polit-
ical activity. And individual investors do not give to corporate PACS either, because they prefer to di-
rect their contributions to the candidates and causes that best align with their overall values. Indeed, 
corporate leaders don’t even seek contributions from shareholders, knowing they would be met with 
disbelief and rejection. 

Shareholders, employees, creditors, and society as a whole remain largely in the dark 
about corporate political spending. 

Furthermore, research suggests that companies that spend heavily on politics perform more poor-
ly than others. For example, a study of corporate political activity in the form of lobbying and PAC 
spending by S&P 500 companies from 1998 to 2004 (conducted by John Coates, a Harvard professor 
who recently served as general counsel of the SEC) found that it was strongly and negatively related to 
company value. That result may resonate with some business executives: When companies feel they 
have to compete on regulatory shortcuts rather than on productivity and innovation, they may be 
poorly positioned to produce sustainable profits by selling quality goods and services and evolving to 
meet new consumer demands. 

As further evidence of their growing dissatisfaction with the post–Citizens United status quo, inves-
tors are submitting and supporting proposals demanding greater disclosure of political spending. In 
2019 shareholders initiated 33 such proposals, a dramatic increase from the previous year, and those 
proposals secured support averaging 36% of the vote. In 2020, support for such proposals was even 
greater. 

The Hypocrisy Trap 
Investors and employees are not alone in opposing this state of affairs. Our conversations with corpo-
rate leaders reveal that many of them are tiring of the current system because it distracts them and 
shifts resources away from other, value-creating activities. A 2013 report from the Committee for 
Economic Development of the Conference Board found that 75% of surveyed business executives be-
lieved that “the U.S. campaign finance system is pay-to-play,” and 87% said the system “needs major 
reforms or a complete overhaul.” 

Indeed, companies’ “freedom” to donate to politicians after Citizens United ultimately led to a trap for 
corporate management. Under prior law, when corporations could not say yes to solicitations for po-
litical donations, they were not even asked. They could give through a PAC only, and that arrange-
ment put limits on fundraising and spending. Instead of being forced to support positions and candi-
dates that their investors, customers, and employees disfavored, executives could focus on their core 
job of running their businesses. 

After Citizens United, politicians, political party committees, and industry groups knew that corpora-
tions could spend as much as they wished. That put executives under pressure to give. Now that polit-
ical donations are unrestricted, it’s hard to say no. And once an executive says yes to one, pressure 
comes to say yes to all. How can you give to just the Republican members of the Senate Finance 
Committee? Or just the Democratic members of the House Committee on Energy and Commerce? 
Furthermore, managers may rationally fear that by failing to give when all other companies are giv-
ing, they will lose the ability to influence regulation. Thus corporate political spending has become a 
dangerous and unprincipled game, leading many business leaders to long for the old rules. 

https://dash.harvard.edu/bitstream/handle/1/30064396/Coates_684.pdf?sequence=1&isAllowed=y
https://dash.harvard.edu/bitstream/handle/1/30064396/Coates_684.pdf?sequence=1&isAllowed=y
https://www.ced.org/pdf/CED_MoneyPoliticsRpt_November_2013.pdf
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These conditions are exacerbated by increased concern over EESG and corporate social responsibility. 
Corporations are facing pressure from employees, customers, society, and even investors to be more 
aware of the effects of their conduct. Executives are responding by speaking out on climate change, 
racial and gender diversity, employee rights, and even hot-button issues such as reparations and a 
woman’s right to choose. And yet pressure persists to donate to candidates and legislators, particular-
ly those who favor the company’s preferred regulatory policies, putting the company at an almost un-
avoidable risk of ensnaring itself in the hypocrisy trap. 

It is unsurprising that companies are now being called out for talking in one way and giving money in 
another. Consider the scandal that embroiled Target when it contributed $150,000 to a nonprofit or-
ganization in the company’s home state of Minnesota that supported a Republican candidate’s cam-
paign for governor in 2010. Target claimed that the donation was intended to foster a better business 
climate in the state, but critics quickly pointed out that the candidate opposed LGBTQ rights and had 
made homophobic comments in the past. Particularly damning for Target was the fact that it has 
worked hard to portray itself as committed to diversity, such as by sponsoring the Twin Cities Pride 
Festival. This perceived hypocrisy drew a strong backlash from customers, who boycotted the compa-
ny’s stores, and from shareholders, who brought forth a proposal asking Target to overhaul its politi-
cal-donation policies. 

The Solutions 
Substantial negative publicity about donations in conflict with companies’ stated EESG values has 
moved some businesses to consider reforming their political spending practices. But progress has 
been slow. To its credit, Target established a board-level committee to oversee political donations in 
response to complaints about its involvement in Minnesota’s gubernatorial race. Recently other com-
panies have gone even further, taking the brave step of unilateral political demobilization. For exam-
ple, after the January 6 storming of the Capitol, Charles Schwab shut down its PAC “in light of a di-
vided political climate and an increase in attacks on those participating in the political process.” Like-
wise, BlackRock suspended political contributions, stating that it “will conduct a thorough review of 
the events and evaluate how we will focus our political activity going forward.” 

We applaud these approaches. There is no such thing as a legitimate corporate political donation pro-
gram, nor can one fully safeguard the company from the risk of contributions to candidates and inter-
est groups with views contrary to the company’s stated values. As a result, the best business practice is 
for CEOs to pledge that the corporation will make no donations with treasury funds and to limit in-
volvement in the political process to lobbying or speaking up on issues that the board has deemed 
consistent with the company’s values. 

But such pledges may not spread, and even if they do, they may not last. There is a first-mover disad-
vantage to taking a stand to limit corporate donations when others—especially competitors—are still 
making them. Regulatory limits would help; but thanks to Citizens United and other judicial deci-
sions, these donations cannot easily be restricted by legislative action. That said, companies that take 
the lead may attract positive responses from major investors, key stakeholders, and consumers, and 
find that countervailing first-mover advantages justify being willing to lead. 

If a company lacks the will to ban political contributions entirely, it should commit to giving only 
through a PAC that raises voluntary money from employees and shareholders. Even then, the compa-
ny should commit to having the PAC give only to candidates and committees whose full range of views 
align with the company’s stated purpose and values. That means devoting management and inde-
pendent director time to researching the records and views of potential recipients and watching how 
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those views evolve. As important, the company should ensure that the PAC does not give to political 
party committees of any kind or to industry political committees that don’t fully disclose their contri-
butions and expenditures and don’t restrict their contributions to identified candidates and causes 
that the company can screen for consistency with its stated purpose and values. 

Some companies may be reluctant to take this approach and may wish to continue making treasury 
expenditures. For them, additional action must be taken. They should commit to making contribu-
tions only under a political spending plan approved by a vote of the shareholders (at the company’s 
annual meeting and, ideally, by a supermajority)—an approach endorsed by the late investment fund 
legend Jack Bogle and proposed in several bills pending in Congress. That would enhance the legiti-
macy of corporate spending, because management would need broad investor approval for any spend-
ing policy. The reality, of course, is that shareholders may vote against such plans. But if they do, can 
management possibly claim that it is faithfully discharging its fiduciary duties? 

Under this approach, directors would have a critical role to play in implementation. The board should 
charge an existing committee of independent directors—the same committee that is charged with le-
gal compliance and EESG policy oversight—to develop and approve a company policy governing polit-
ical expenditures and to supervise its implementation as well as its risk. The committee should not 
only ensure shareholder approval but also assess how employees and customers are likely to react to 
the policy. Once a policy has been instituted, the committee should review and approve any political 
expenditures for consistency with the plan and with the company’s EESG values and policies, with in-
put from key managers. Finally, it should ensure that all contributions made to candidates, political 
parties, political organizations, trade associations, or other tax-exempt organizations that engage in 
political activity, whether by the company directly or by its PAC, are publicly disclosed. 

Because some companies will most likely be unwilling to reform their political spending, diversified 
investors should continue to demand disclosure and push for the limits we describe here, via share-
holder proposals and engagement, across all the companies in their portfolios. Institutional share-
holders in particular should require that any political spending be done under a plan adopted by a su-
permajority of shareholders. 

. . . 

We can find no sound business justification for corporate political giving as it is practiced today. Put-
ting aside the larger problems for society and for the basic fairness of our democratic process, pouring 
corporate money into politics solely for company-specific profit seeking completely lacks legitimacy. 
Investors don’t benefit from this state of affairs, nor do corporate executives, who are pressured into 
giving in ways that undermine their business focus and create substantial risk. 

We have outlined various steps that companies can take to improve the legitimacy of their corporate 
giving, but the best remedy would be to stop it altogether. That would free management to focus on 
running quality businesses that compete on innovation and productivity and would avoid illegitimate, 
time-consuming, and reputation-harming political activity. Public respect for business leaders would 
grow—and so would trust in the fairness of our political system. 

A version of this article appeared in the January–February 2022 issue of Harvard Business Review. 
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Board Practices in the Digital Era: Using Corporate Governance to Maximize the Benefit-

to-Cost Ratio of Information Technology 

 

Virtual capabilities and electronic documents are double-edged swords.  

 

By Leo E. Strine, Jr. and Laura A. McIntosh 

 

I. A Practical Approach to the Role of Digital Technology in Governance 

 

Modern information technology can markedly improve the efficiency and quality of the 

deliberative processes of corporate boards of directors. Yet, if used imprudently, the same 

technological capabilities can reduce the quality and integrity of corporate decision-making, 

potentially exposing a company and its directors not only to greater litigation costs and risks, but 

also to serious reputational harm. 

 

Regrettably, rather than evolving to keep pace with technological developments, corporate 

governance practices often involve an admixture of obsolete past approaches and ad hoc new 

ones, a combination that underutilizes the potential benefits of technology and increases its 

potential risks. In this article, we look in particular at two types of board-level practices that 

should evolve to take into account technological developments: 

 

i) Board information policies involving (a) the transmission to and use of 

information by the board of directors and (b) the documentation of action 

taken by the board and board committees; and  

 

ii) Board meeting practices in the wake of the COVID-19 pandemic and the 

ubiquitous use of virtual web-conferencing platforms to conduct director 

meetings remotely, rather than in person. 

 

These two topics are related.  A regular diet of virtual meetings puts pressure on board 

information policies and requires directors and managers to be self-disciplined in their focus and 

engagement. The efficiency advantage can be undermined by director and manager inattention 

and unproductive online interaction. An overreliance on virtual meetings can also lead to 

insufficient in-person time for the board and key managers to meet and develop the chemistry 

and expectations for information flow that are vital to a successful company’s governance. 

 

This article is not intended to be theoretical, but intensely practical. In Section II, we briefly 

highlight the typical board practices that prevailed in the latter half of the 20th century and detail 

some key changes in board practices during the 21st century that resulted from the confluence of 

improved information technology and substantive corporate governance developments. Using 

that context, we pivot in Section III to specific recommendations for affirmative steps — “do’s” 

— that companies could take to improve their board information policies, positive steps that 

imply certain actions to avoid — “don’ts” — that we set forth in correlative footnotes. From 

there, we turn to recommending evolved “do’s” for board organizational, calendaring and 

meeting practices and highlight certain “don’ts” in this important and understudied area. We 

conclude by explaining how these “do’s” fit together to facilitate informed and efficient board 
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decision-making and the creation of an appropriate record that credibly documents the basis for 

corporate action by the board of directors. 

 

II. The Impact of a Generational Shift in Boardroom Practices 

 

Most of the architecture used for board documentation practices was developed long before the 

internet era and well established by the latter half of the 20th century. Before word processing, 

email and other technology made the transmission and production of written information so easy, 

preparing and reproducing documents was time-consuming work, and materials were transmitted 

and read in hard copy. In sensitive areas like the delivery of legal advice, privileged attorney-

client communications were put in a memorandum or, most commonly, formal opinion form. 

Management, along with financial advisors and other experts, also provided decision-useful 

information to the board in a formal, written fashion. Directors received couriered packages of 

this information and reviewed it in preparation for upcoming board meetings. Directors would 

then travel to the board meeting with all this printed information. Because creating and 

distributing written information was expensive and labor-intensive, board communications were 

not treated lightly, and the materials sent to directors tended to be pointed in style and substance. 

And because of delivery logistics, board packages had to be sent well in advance to reach the 

directors, or information had to await the board’s arrival on site. 

 

Consistent with these analog realities, when boards of directors took action, corporate formalities 

were observed in traditional fashion. Proposed resolutions were circulated in paper form. 

Conversations among directors took place primarily in person at board and committee meetings, 

or on special conference calls, and that was also true of most management-board 

communications. Email did not exist, and even when it first came into use, many companies 

rightly discouraged digital board-level communications via this more spontaneous and therefore 

often less carefully drafted medium. In particular, it was unusual for individual directors to 

exchange written communications with each other without involving the full board and senior 

management. To the extent individual directors did communicate on these matters between board 

meetings, they did so by telephone. Similarly, when there were important updates between board 

meetings, to the extent that a special telephonic board meeting was not needed, board members 

would generally receive either written communications provided to the full board or a telephone 

call from the CEO or the general counsel with an oral update. 

 

Accordingly, in the pre-digital era, when companies faced discovery requests in litigation or a 

statutory books-and-records request, the documents they had to produce were confined to a 

limited universe. In responding to a books-and-records request, the company typically had to go 

no further than board minutes, resolutions, financial statements and communications with 

shareholders: the iconic “books and records” to which statutes like 8 Del. C. § 2201 speak. Even 

in litigation, where a broader scope applied, the documents that company custodians controlled 

were limited and tended to be organized and stored in formal filing systems. In certain high-

stakes matters, documents with notations made by management or directors would emerge, but 

these were usually not large in volume. And because of the formal approach taken, it was easy to 

                                                 
1
 8 Del. C. § 220, “Inspection of books and records,” addresses the rights of stockholders and directors to examine 

the books and records of a Delaware corporation.  
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identify which documents were legitimately the subject of attorney-client or other privilege and 

to withhold or redact them, as appropriate. 

 

The old-school formality of board documentation practices also manifested itself in board 

meeting practices. Boards met in person, and agendas and written materials were set in advance. 

Committee meetings were typically scheduled the day before the full board met, and the board 

would often dine with top management that evening. Telephonic meetings were not even 

statutorily authorized in Delaware until 19692 and remained rare until this century, except in 

M&A or crisis situations when more frequent meetings were required.  

 

Before the 21st century, it was often the case that many directors tended to live in the same 

community as company headquarters, and it was easier to meet in person if needed. Boards had 

fewer independent directors and often included several members of senior management or their 

family members. These boards were sometimes referred to as “country club” boards because 

many of the directors belonged to an elite, interconnected group. For example, it was not unusual 

for a board to include a representative of the company’s lending bank or a partner from the 

company’s traditional outside law firm, both of whom might be pillars of the local community. 

This approach had some downsides, but it also meant that there were outside directors with 

regular access to important information, such as company leverage ratios and legal risks.  

 

Fast forward to today. What’s happened? 

 

Well, boards still have minuted meetings, and formal resolutions still typically record key board 

decisions. But much else has changed. 

 

Most public company boards have at most one management director, generally the CEO, and the 

rest of the members are typically independent directors. Statutes like Sarbanes-Oxley and Dodd-

Frank, Delaware law doctrines encouraging independent directors, and stock exchange rules 

have driven this market standard. Boards no longer include a representative of the company’s 

lender, who can be expected to have a weather eye on balance sheet risk, and most companies do 

not even have a regular lender.3 Similarly, it is now rare to find a company’s outside counsel on a 

public company board, and outside counsel may not even be involved in most regular board 

meetings. Nor do boards have quasi-outside directors from firms with symbiotic interests (i.e., 

suppliers or customers). Instead, boards are populated almost entirely with independent directors 

who are selected mostly because they have no prior affiliation with the public company in any 

capacity, who hail from diverse parts of the country or the globe, and who have no special 

affiliation with the local community in which the company is headquartered. Generationally, 

directors tend to be near traditional retirement age or in the decade after it, and, because of the 

stock exchange rules’ independence requirements, they are less likely to be active in the 

                                                 
2
 57 Del. Laws ch. 148, § 6 (1969) (codified at 8 Del. C. § 141(i)). Meetings of stockholders could not be held by 

means of remote communication until 2000. 72 Del. Laws ch. 343, § 7 (2000) (codified at 8 Del. C. § 211(a)).  
3
 Today, the information provided to a company’s lenders is prescribed by the relevant loan documents and is 

generally historical in nature. Therefore, lenders generally learn of a problem after it has been manifested. When a 

board of directors includes a representative of a lender, that lender has a much better sense of the company’s 

business plan and liquidity and can push a company to address issues that might lead to insolvency and harm to all 

stakeholders at a much earlier stage than a lender who has access to a company’s information only after the fact. 
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company’s industry space. Many independent directors serve on several other boards (especially 

if they are retired) and spend the later period of their careers as professional independent 

directors. When CEOs or other active members of senior management are permitted to serve on 

other companies’ boards, they are generally limited to sitting on a single public company board. 

 

These 21st-century boards often do not receive paper copies of materials they are expected to 

read. Instead, these materials are put into an online board “portal,” which can be updated 

continually until the board or committee meets. And because the portal can be easily populated 

with new documents right up until the meeting starts, it often is, unless the directors 

affirmatively demand otherwise. The board portal is sometimes the only means by which 

directors can receive and read written information. Many companies do not permit directors to 

print the materials or to mark them up and do not send directors written information in hard 

copy. By this means, these companies seek to tightly control how the board uses information. 

Indeed, at some companies, any written materials provided to directors at committee or board 

meetings are expected (or required) to be returned at the end of the meeting, and directors are 

often instructed to avoid taking notes or annotating (or even highlighting) documents. 

 

At the same time, emails and text messages have become common means for directors and 

management to communicate with each other, and for members of the board to communicate, 

often in messages not seen by all directors or management. Emails are used to transmit 

information to boards in some situations, as well as to gather assent for action. Informal digital 

transmissions are also used by advisors and management to share substantive information. This 

information can include privileged information, such as legal advice, or sensitive financial 

information about, say, an active bidding situation. Because many directors use a single email 

address for personal and business correspondence, a director might receive communications from 

multiple boards at that address. And, in some cases, a director’s email may be monitored by 

assistants or secretaries who have unfettered access to these communications.4 

 

Board meeting practices have evolved, but to a lesser degree. Before the pandemic, most board 

and committee meetings were held in person, and directors were strongly encouraged to attend 

all of them, rather than participating by telephone. Typically, as in prior eras, the board would 

gather for a day of committee meetings and a dinner with some cross-section of the management 

team, followed the next day by the full board meeting. Per Sarbanes-Oxley requirements and 

stock exchange rules, the independent directors often meet separately from management in 

executive session. In some companies, the lead independent directors will often request that the 

executive session be the first to occur either before committee meetings or at the outset of the 

board meeting. But, traditionally, at companies where management sets the agenda, that 

executive session is often the last, after the full board meeting, at an hour when directors may be 

looking at their watches and focusing more on the logistical imperative of making their flights 

home. 

 

Because of the increased expectations imposed by Sarbanes-Oxley, Dodd-Frank, and updated 

stock exchange rules, public company boards now tend to be more compliance-oriented, with 

                                                 
4
 It is not unusual for an assistant to print out email communications so that the principal can more easily read and 

digest the information conveyed. 
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mandated committees grinding through checklists on a regular basis.5 These compliance items 

put stress on boards and management and sometimes bump up to the top of the board’s queue 

issues that are less worthy of director attention. Checking governance boxes may not be as 

important as considering, for example, whether the company’s core business strategy is sound, 

whether the company’s key products or services are safe and valuable to consumers, and whether 

the company has a safe, fair and inclusive workplace and treats its employees and communities 

with respect. But legally mandatory issues must by definition be addressed. And these mandatory 

requirements also pressure management to provide the board with more information, and, with 

information technology reducing the cost and burden of more voluminous board distributions (if 

not their quality), incentives have grown to just “hit send” and for the amount of material sent to 

the board to substantially increase. Although analog technology imposed practical limits on the 

size of board and committee books, digital capacity is essentially unlimited. Unfortunately, too 

much information can be as problematic as too little. Even the most diligent and competent 

directors can be overwhelmed by vast quantities of digital information and have a hard time 

finding and focusing on the most important parts.  

 

The vulnerabilities these less-than-ideal practices create have been exploited by activist investors 

and plaintiffs’ lawyers. In situations where boards have lapsed into careless practices, and have 

conducted business by text and email, companies have been unable to produce a set of traditional 

board materials, such as minutes, management reports, and resolutions, to respond to books-and-

records requests. Because the company in fact conducted its business by informal means, 

stockholders seeking books and records have convinced courts to grant access to electronic 

information such as emails and texts, and to enable activist investors — and potential future 

plaintiffs — running proxy contests to review a much greater volume of information with which 

to advance their arguments at the ballot box, to state a claim in court or to embarrass directors 

and management. 

 

Moreover, because this information set is much broader and more informal in nature than the 

formal corporate documents of prior eras, it often contains stray comments, less than artfully 

crafted thoughts and, unfortunately, snark or sarcasm. These unprofessional asides may expose 

divisions within the board or management or, worse, suggest that decisions may have been made 

without adequate consideration of certain factors or may have been influenced by inappropriate 

considerations. 

 

Later, in court, these realities can result in a perverse situation that might be seen as the worst of 

all worlds. On the stand, directors may have to testify that they never received hard copies of any 

key information, were not allowed to print documents, and were instructed not to take notes. In 

some cases, the company has failed to keep advisor presentations for all meetings (since, as a 

matter of course, they were shredded after board meetings) or to adequately keep minutes, and 

thus memory aids for the directors, managers, and advisors are lacking, leading to inconsistent 

recollections of key events. Companies that take this undisciplined approach also tend to lack 

                                                 
5
 Unfortunately, many board committee charters contain long lists of mandated items that need to be considered at 

specific (or, in some cases, all) committee meetings. Although these long lists of mandated items are well-

intentioned, they often have the effect of crowding out other important discussion items and may not even be 

relevant for a particular company. 
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rigorous practices for highlighting changes in key documents — such as financial advisor 

updates in M&A situations — leading directors to miss important developments and fail to 

adequately factor them in.6 When confronted in court with a comparison by a competent 

plaintiffs’ lawyer, this can lead directors to be flummoxed or to feel hoodwinked by their own 

management and advisors. At the same time, these directors may also face cross-examination 

about text messages, emails and other electronic discovery that they or their colleagues created, 

often many months in the past. Compounding the confusion, many directors who are near 

retirement age do not have a natural facility with information technology and digital 

communications.7 They thus could appear before the court as fiduciaries whom management did 

not trust with information (and were thus managed by management rather than the other way 

around) and who formally preside over a C-suite that engages in serious business over text 

messages and emails (communications that, in addition to other shortcomings, are vulnerable to 

being hacked). 

 

Discovery of digital records enables skillful plaintiffs’ lawyers to ferret out directors who do not 

pay adequate attention, or who like to send funny texts or emails during meetings to colleagues. 

By focusing on what directors were and were not doing electronically, it is increasingly possible 

to show that a director does not spend much time in the board portal, but spends a lot of time 

during board meetings sending messages and browsing the internet for reasons that have nothing 

to do with company business.8 It is also increasingly easy and common for discovery to expose 

divisions within the board and management through the revelation of snide emails that allies 

send to each other about those with whom they differ, either persistently or just on that particular 

day. 

 

The presence in each director’s and manager’s hand of a potentially distracting device that can 

create a full record of its use is made all the more dangerous by telephonic and web-conference 

meetings over virtual meeting platforms.  If two directors are sitting next to each other in a 

boardroom, one might lean over to the other and whisper a comment in his or her ear; in a virtual 

meeting, this oral communication is often replaced by an email, text, or virtual chat, which is 

captured as a discoverable part of the deliberative record.   

 

Although the human temptation to multitask at any long meeting is enormous to begin with, it 

becomes nearly irresistible when it is possible to do so without being seen by the other meeting 

participants thanks to the virtual nature of the meeting (especially when board meetings are held 

by conference call). This is particularly the case if management and other presenters regularly 

                                                 
6
 For a deeper examination of the specific importance of documenting the process used to consider important 

mergers and acquisitions situations, including those involving conflicts of interest and unsolicited takeover bids, see 

Leo E. Strine, Jr., Documenting the Deal: How Quality Control and Candor Can Improve Boardroom Decision-

making and Reduce the Litigation Target Zone, 70 BUS. LAW. 679 (2015). 
7
 It is not unusual for a director to mistakenly believe that text messages disappear or that a deleted email cannot be 

retrieved. Similarly, some directors have used alternative applications such as WhatsApp or Snapchat on the 

incorrect assumption that once read, messages were automatically deleted, never to be seen again. 
8
 One hypothetical often used by one of us in discussing these matters is a corporate director who sends 200 emails 

and makes social media postings during a 90-minute board meeting. Even if the substance of those messages or 

postings is not discoverable in litigation, the sheer number of emails or postings could lead the fact-finder to 

conclude that the director was not focused on the matters at hand in the boardroom. 
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use PowerPoint presentations and other approaches that limit real deliberation by turning the 

directors into passive observers, a technique known in the military as “hypnotizing the 

chickens.” With online meetings, there is also the risk that the meetings are being captured in full 

in a discoverable way9 and, moreover, that the precise timing of the meeting can be matched to 

what directors were doing with their smartphone or tablet when they were supposed to be 

focused on the board meeting. 

 

Poor board meeting and organizational practices can compound these risks. In recent cases, 

companies that had rote risk management structures have been embarrassed by their failure to 

manage mission-critical business issues that caused harm to customers, undermined the 

company’s reputation, exposed it to legal sanctions, and resulted in adverse effects for the 

company’s main customers as well as the company’s stockholders.10 Rather than using 

technology’s potential to make the most of scarce director time, board calendaring and 

committee structures have tended to just add more tasks and committees on top of pre-existing 

practices. Directors would benefit from taking a fresh look at how to most effectively organize 

the board’s use of time, giving priority to the most critical issues confronting the company’s 

sustainable profitability, its impact on key stakeholders, and its reputation.  

 

The recent spate of Caremark complaints that have survived motions to dismiss shows 

companies in diverse industries sharing a common theme: the misallocation of responsibilities 

and time. The targeted companies tended to put the most important tasks of compliance and risk 

management into the audit committee and failed to set up structures that ensured adequate time 

for board members with relevant industry expertise to focus regularly with key company officers 

on the companies’ most important industry-specific issues.11 And even when boards were able to 

                                                 
9
 This is not simply a hazard of the digital age; years ago, a colleague of ours observed a person in the corner at an 

important board meeting who appeared to be writing feverishly. Upon inquiry, the associate learned that the 

individual was the CEO’s secretary, who was an expert in dictation and previously had been a court reporter. Not 

only did her presence compromise potentially privileged discussions, it appeared that she had been unwittingly 

preparing a verbatim transcript of prior board meetings. 
10

 In re Boeing Company Derivative Litigation, 2021 WL 4059934 (Del. Ch. Sept. 7, 2021) (finding a potential 

Caremark claim for alleged lack of board-level oversight of airplane safety and noting tens of billions of dollars of 

costs incurred by the company and substantial damages to its credibility, reputation and business prospects); In re 

Clovis Oncology Inc. Derivative Litigation, 2019 WL 4850188 (Del. Ch. Oct. 1, 2019) (finding a potential 

Caremark claim where the board allegedly consciously ignored red flags revealing a mission-critical compliance 

failure and noting substantial monetary and reputational harm to the company); Marchand v. Barnhill, 212 A.3d 805 

(Del. 2019) (finding a potential Caremark claim for alleged lack of board-level compliance monitoring and 

reporting of food safety issues and noting substantial harm to consumers, employees and stockholders); Hughes v. 

Xiaoming Hu, 2020 WL 1987029 (Del. Ch. Apr. 27, 2020) (finding a potential Caremark claim for alleged lack of 

board-level system for monitoring financial reporting and noting significant reputational harm to the company and 

costs incurred with restatements); Inter-Marketing Grp. USA, Inc. ex rel. Plains All Am. Pipeline, L.P. v. Armstrong, 

2020 WL 756965 (Del. Ch. Jan. 31, 2020) (finding a potential Caremark claim for alleged lack of board-level 

compliance monitoring and reporting of pipeline integrity issues and noting $257 million in cleanup costs and 

substantial fines, reputational harm and decline in stock price). 
11

 In separate work, one of us has discussed the advantages for companies of thinking harder about their committee 

structures, making sure they build them around the most central issues important to the company’s success, and not 

being driven to add government-imposed functions on top of an internal committee structure. E.g., Leo E. Strine, Jr., 

Reilly S. Steel, & Kirby M. Smith, Caremark and ESG, Perfect Together: A Practical Approach to Implementing an 

Integrated, Efficient, and Effective Caremark and EESG Strategy, 106 IOWA L. REV. 1885 (2021); Leo E. Strine, Jr. 
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win dismissal of a Caremark claim for lack of adequate oversight, the companies and their 

directors had usually already suffered regulatory fines, financial losses and reputational injury.12 

It’s also important to note that although board oversight liability has drawn substantial attention 

in recent years, it is not a recent phenomenon; courts long have allowed legitimate Caremark 

claims to survive motions to dismiss.13 

 

Although this picture is not a pretty one, it should not obscure this promising reality:  Virtual 

meeting technology and other online tools have improved the information flow between 

management and the board. They facilitate more efficient and effective deliberations and, when 

used judiciously, can relieve stress, generate better decision-useful information on a more timely 

basis, and produce a more robust and reliable record of informed board decision-making. The 

challenge is for companies to capitalize on the advantages this technology provides while 

minimizing its risks. This requires bringing some old-school discipline and common sense to the 

new digital world.  

 

How? By implementing protocols that promote the timely production of quality information for 

the board, that enhance the ability of board members to use this information more easily and to 

receive it in the form most helpful to them, and that reduce the temptations to multitask and 

indulge in sidebar texts and emails. Effective protocols will also produce a formal record of 

committee and board action, thereby minimizing the risks that the company will have to engage 

in sprawling electronic discovery in response to books-and-records requests or that it will lack a 

solid record for directors, managers and advisors to use as a memory aid if they are called upon 

to testify about important decisions. 

 

                                                 
& Kirby M. Smith, Toward Fair Gainsharing and a Quality Workplace for Employees: How a Reconceived 

Compensation Committee Might Help Make Corporations More Responsible Employers and Restore Faith in 

American Capitalism, 76 BUS. LAW. 31 (2020-2021); EESG That Is Effective and Efficient . . . And Just Makes 

Good Business Sense, David A. Katz, Leo E. Strine, Jr. & Sarah K. Eddy, American College of Governance Counsel 

Roundtable Discussion, Oct. 14, 2021. 
12

 In re MetLife Derivative Litigation, 2020 WL 4746635 (Del. Ch. Aug. 17, 2020) (dismissing Caremark claim 

alleging failure to establish and/or monitor a system for identifying beneficiaries but noting that many millions of 

dollars of fines and restitution payments had already been imposed on the company, including $189 million in 

restitution to affected retirees and almost $20 million in fines to New York state); Richardson as Trustee of 

Richardson Living Trust v. Clark, 2020 WL 7861335 (Del. Ch. Dec. 31, 2020) (dismissing Caremark claim but 

noting nearly $250 million forfeited by the company in connection with a criminal investigation related to its anti-

money laundering procedures); Firemen’s Retirement System of St. Louis on behalf of Marriott International, Inc. v. 

Sorenson, 2021 WL 4593777 (Del. Ch. Oct. 5, 2021) (dismissing Caremark claim but noting the company had been 

fined $24 million in connection with the cyberattack in question); Pettry on behalf of FedEx Corporation v. Smith, 

2021 WL 2644475 (Del. Ch. June 28, 2021) (dismissing Caremark claim but noting the company had paid more 

than $35 million to settle enforcement actions related to its alleged shipping of illegal cigarettes).  
13

 McCall v. Scott, 239 F.3d 808 (6th Cir. 2001) (finding a potential Caremark claim for directors’ alleged 

intentional or reckless disregard of red flags indicating systematic healthcare fraud); In re Abbott Laboratories 

Derivative Shareholders Litigation, 325 F.3d 795 (7th Cir. 2003) (finding a potential Caremark claim because the 

board allegedly failed to act for six years with knowledge of FDA violations that eventually led to the then-largest 

civil fine imposed by the FDA and substantial corporate losses); In re Veeco Instruments, Inc. Securities Litigation, 

434 F. Supp. 2d 267 (S.D.N.Y. 2006) (finding a potential Caremark claim for directors’ alleged failure to oversee 

the company’s internal accounting controls and compliance with federal export control laws). 



 

-9- 

Companies must also reevaluate how the board is organized, both structurally (e.g., the 

allocation of responsibilities among committees) and logistically (e.g., the setting of schedules 

and venues for board and committee meetings). Smart use of technology can enable directors to 

complete less important tasks more efficiently and increase the amount of time spent on the 

issues that are most critical to the company’s sustainable profitability and responsible 

governance. 

 

To help maximize the benefit-to-cost ratio of new technology, we next identify a series of “do’s” 

addressing common problems in these areas, starting with board information practices. With 

appropriate attention to these matters, boards and management can increase the integrity of 

corporate decision-making processes and reduce stress. The burden of implementing better 

practices is far smaller than that created by slipshod practices, which open the door to wide-

ranging information requests that can be extremely costly to address, not just in dollars, but more 

importantly in terms of the distraction from business they impose on key managers and 

employees and the reputational risks they create. 

 

III. Positive Practices to Improve the Board’s Effective Use of Information 

 

Treat your directors like grown-ups.14 By law, companies are managed by or under the 

direction of the board of directors.15 Put simply, directors are fiduciaries of the highest level and 

authority. In situations where companies are most likely to face litigation, the role of the board of 

directors tends to be front and center. In high-stakes mergers and acquisitions, for example, a 

central question is whether the board was fully informed, acted effectively to check conflicts of 

interest, and made sure the company got the best deal for its shareholders. In cases where a 

company’s products or conduct caused harm, the issue of whether the board oversaw a robust 

corporate culture that made law, compliance, and respect for consumer, worker, and community 

safety and health a major priority will be in play. 

 

To do their jobs, directors must be given the tools they need to digest important information, 

refer to it when needed, develop questions and issues to raise and generally act like competent 

adults trying to do an important job well. These tools include the ability to retain files of 

important documents, to have hard copies of documents when they may be helpful and, 

fundamentally, to access and use relevant information in the course of performing their duties. 

 

For this reason, board information protocols should guarantee directors access to the information 

they desire in order to do their jobs effectively. If certain information is genuinely sensitive and 

should not leave company property — e.g., the Colonel’s secret recipe — then that should not be 

in a board portal, but neither should managers be walking around with it in their backpacks. Put 

another way: If you cannot trust a director to be responsible with company information, can you 

trust that person to be a director at all? And if the board is the ultimate authority, why should 

directors be subject to informational restrictions that do not apply to company managers and 

                                                 
14

 Don’t patronize directors by treating them as though they cannot be trusted as mature adults. More specifically, 

don’t tell them they cannot print a document or keep a copy of a document, as that will appear in hindsight to a fact 

finder as a lack of trust (or worse). 
15

 E.g., 8 Del. C. § 141. 
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employees? Recognize that this is the appearance you may be giving to a fact finder in hindsight, 

especially when the dots are connected by a skilled plaintiff’s lawyer. 

 

This does not mean that the corporation should not have policies for the handling of sensitive 

information. They not only should, they must. But these policies must not infantilize the board or 

make it a dependency of the very management team the board is supposed to oversee. Directors 

should be entitled to print documents from the board portal and to retain them for appropriate 

use. Directors should be entitled to keep paper files of key information they receive in advance 

of and at meetings. 

 

That said, the company should ask and expect directors to use due care in their filing practices; to 

retain their board materials in an identified, secure location; and to recognize that in the event of 

litigation, a regulatory inquiry, or books-and-records demand, their files may be subject to 

company search and may need to be produced. Directors should understand that the amount of 

material that the company must produce from a particular director’s personal files, the more 

likely that director will be deposed, and for a lengthier period of time. With this reality in mind, 

most directors will be mindful of the advantages of a “less is more” approach and retain only 

those documents necessary for ongoing tasks or a specific mission, such as a transactional 

committee overseeing an M&A process. 

 

Of course, there are risks in any situation when more records exist, but there are corresponding 

advantages. Directors who are diligent, do their homework and follow the evolution of 

documents and board discussions more closely are likely to help the board make more credible, 

high-integrity, sensible business decisions. If called to testify or to talk to institutional investors, 

directors of this kind are much more likely to be effective in discussing the reasons why the 

board acted as it did and why the action taken was in the best interests of the company. They will 

not have to feign authentic involvement because their authentic involvement and work ethic will 

come through when they are asked to testify. 

 

By contrast, directors who allow themselves to be managed and to have fleeting access to online 

documents can be viewed as (or may indeed lapse into) box-checking yes-sayers, with no 

genuine depth of knowledge about key considerations and information. Their ability to study up 

at a later moment is unlikely to compensate for their lack of real-world engagement and study 

when it counted. And of course, when boards are not deeply engaged, the resulting decisions 

often fail to take into account important considerations — such as controlling for all conflicts of 

interest — and thus create unnecessary risk for the company. 

 

Heightening the stakes is the fact that directors are commonly asked on the witness stand as to 

how much access to information they had. If the lead independent director testifies that she was 

not allowed to print documents and had to turn in all hard copies at the end of every meeting, that 

tells the fact finder that the board is not running the company. Instead, the board is being 

managed by management. The overall credibility of the directors will be called into question, and 

the company will be viewed as having something to hide or, at the very least, as having a board 

of directors whom the company’s managers did not think could be responsibly trusted with 

company information. 
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In fostering a culture of genuine deliberation within the boardroom and in facilitating the 

communication of decision-critical information from management to directors, the role of the 

company’s general counsel is, in our experience, critical.16 The general counsel can and should 

play a strong role in facilitating a relationship between top management and the board that 

recognizes the primacy of the board on policy while acknowledging the need for management to 

have the latitude it needs to run the company. The general counsel is a key participant in creating 

good information practices that provide time for the board and management to reflect together on 

key decisions. And the general counsel must play an overarching role in ensuring that the 

company commits to prospering in the right way — by seeking profit within the bounds of the 

law — and, to that end, developing and implementing policies that foster a culture of integrity. 

These steps are vital to preserving the company’s value and reputation. 

 

Have a general protocol for minuting meetings and be specific and careful when deviating 

from that protocol.17 One of the least gratifying, but most important, corporate governance 

tasks is documenting board and committee meetings. No one is rewarded for well-drafted 

minutes. But, if the minutes fail to record an important board decision or to take note of a critical 

issue the board considered in making a decision, serious questions will be asked and blame may 

be cast. In litigation, minutes can provide protection for the company and its directors and 

officers because if done well, the record of good-faith deliberations will satisfy the business 

judgment rule and provide regulators and judges with assurances that the board took its duties 

seriously. If done poorly, minutes provide potential ammunition for regulators and plaintiffs’ 

lawyers, who use them to identify gaps in the deliberative record and to cross-examine directors 

and officers about testimony that is not supported by the minutes.18   

 

The expansion of mandated board committees and of required board actions stresses the minute-

taking capacity of even large-cap companies and puts severe pressure on smaller companies. The 

more that a company needs to spread the minuting load across company personnel, with the 

occasional aid of an array of outside advisors, the greater the risk of inconsistencies in style. 

Some companies put together minutes by combining after-the-fact descriptions and pre-drafted 

sections (e.g., adding meeting notes to a lengthy tax-related section that was, for convenience, 

prepared before the meeting even took place). This practice can generate an odd record in which 

an item that might have been discussed only briefly by the board occupies more space in the 

written minutes than an item discussed for ninety minutes that is only briefly described. Faced 

with such minutes in court, directors can appear deceptive in testifying that in fact the shorter 

paragraph on an M&A process reflected an hour-long, in-depth discussion while the two-and-a-

half-page tax section described an issue the board voted on after five minutes. 

 

Adding to the morass, companies often use a lumpy mixture of long- and short-form minutes 

without a consistent approach. Fulsome (a word we use advisedly) renditions of some 

                                                 
16 In some companies, this essential role may be filled by the corporate secretary; in others, the general counsel is 

also the corporate secretary. 
17 Don’t have an ad hoc, ever-changing and thus necessarily inconsistent and erratic approach to documenting 

corporate action and board deliberation. 
18

 While cursory minutes can be problematic, it can be just as bad for minutes to read like a transcript. In either case, 

the minutes fail to emphasize the key matters at hand and may give the impression that there were not robust 

discussions and deliberations about the most important issues. 
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deliberations are interspersed with terse summaries of others. Regrettably, sloppy long-form 

minutes often involve the worst combination of the specific and general. They have some of the 

qualities of a court transcript but often omit key points, leaving directors who remember issues 

discussed but not mentioned looking less credible. And long-form minutes too often fail to 

accurately state the precise action the board took and whether the decision was unanimous.  

 

There is no perfect approach to the difficult task of minuting, but what must be done is for the 

board and management to settle on an approach thoughtfully and to implement it with fidelity, 

professionalism, and consistency. For many smaller companies, this might involve a general 

commitment to high-quality short-form minutes that scrupulously record key information (such 

as the length of the board meeting, who was present and the action taken) and that  summarize 

succinctly the considerations the board took into account but do not attempt to be exhaustive or 

to characterize the views or statements of any particular director. For companies taking this 

general approach, the policy should indicate that in certain situations, such as an internal 

investigation or a special transactional committee, the company may deviate and take a long-

form approach with the help of outside advisors. And when deviation is warranted, that should 

be reflected by a board decision explaining the limited purpose for which long-form minutes will 

be used. With a policy of this kind, the company makes clear what it is and is not attempting to 

do with minutes, and also uses its constrained resources effectively. To create a more complete 

record, the policy should require that all management and advisor presentations for particular 

meetings be stored with the minutes in the company’s files, so that the full record is available for 

document production and as a memory aid for witnesses. 

 

Companies that prefer to create long-form minutes for all meetings should set forth rigorous 

criteria to which minute-takers are required to adhere. In general, we think it unwise for even 

long-form minutes to put words in the mouths of specific directors, rather than to identify a 

subject that was discussed and the material considerations that arose. Minutes that refer to some 

but not all directors imply that those not mentioned did not speak or participate actively, and that 

is not always the case. The more that minutes look like an attempt at a transcript, the less room 

there is for participants to credibly testify later on other questions or issues that were raised in the 

meeting but not reflected in the minutes. Ironically, fulsome minutes of that kind often fail to 

record important information of a more objective kind, such as the individuals presenting 

information or leading a discussion and the names of all the advisors present during the meeting. 

 

The process for approving minutes is also important because the reality is that there are few 

individuals involved in corporate governance who have not occasionally given approval to 

circulated minutes without adequate reflection or study. Part of the problem with the approval of 

minutes is that it is difficult to focus on the past when pressing business is on the table. Minute-

approval processes could benefit from the general counsel or corporate secretary directing the 

participants to the most crucial parts of the minutes, describing the most important decisions to 

ensure the participants focus on whether the minutes accurately capture the decision taken, and, 

as important, fairly summarize the major factors the board considered. Again, if the company 

ensures that management and advisor presentations are referenced in the minutes as material 

factors the board considered, and those presentations are stored with the minutes, that practice 

will buttress the minutes’ articulation of the deliberative process. Similarly, it is best practice to 

prepare minutes soon after the meeting concludes and present them for approval at the next 
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meeting. When individuals are asked to review a large number of minutes covering a number of 

meetings, recollections may have faded and it may be more difficult to carefully review each 

meeting’s minutes. 

 

Educate directors and managers on the benefits and hazards of note-taking.19 Because stray 
notes can be misconstrued in litigation and are often intentionally given an inflammatory portrayal by 
plaintiffs’ lawyers, it is understandable that corporate counsel may wish to minimize the risks to the 
company and the other directors of unwise note-taking. That is particularly true given the temptations 
we have identified for notes to be incomplete, to appear jejune after the fact and to reflect poorly on 
the board’s deliberative process. This is compounded when one recognizes that an individual is unlikely 
to have full recall regarding the meaning of a particular notation or comment when asked about it many 
months after the fact.  

 

On balance, however, an approach other than prohibition is the best one. One of the reasons 

notes are taken is that it is impossible to review in full lengthy documents in repetitive versions. 

Notes can act as key reminders of important sections of documents or of subjects discussed at 

meetings, and as an aid in remembering to ask questions or raise an issue for further 

consideration. But, precisely because notes are summary, they are an imperfect record of what 

happened. 

 

And of course, sometimes the human mind yields to the temptation to doodle, to make a written 

note about a colleague’s statement or to create a misleading impression about what in fact 

occurred at a meeting. Importantly, people rarely write notes indicating when they themselves 

were multitasking, nodding off or spending more time getting another cookie than listening, but 

instead tend to write about others’ lapses or missteps. For these reasons, some companies instruct 

directors not to take notes. To our mind, that is not a best practice and is another way that 

directors can be managed and infantilized and that the proper functioning of a board can be 

undermined. Instead of that approach, what should happen is instruction as to the proper use of 

notes, which is to flag key issues for consideration, highlight critical portions of documents and 

generally help directors in diligently fulfilling their duties. 

 

Directors should be discouraged from using notes as a personal paraphrase of meetings and from 

characterizing the remarks of other directors or management. If directors want a reliable guide to 

past meetings, that energy should be directed toward a careful and timely review of the draft 

minutes and advisor presentations.  They should comment on drafts to make sure the minutes 

reflect what they believe was critical to their deliberative process and that advisor presentations 

are updated accordingly and to reflect other material developments. 

 

As with emails and texts, directors should know that any notes about board business, or any 

mark-ups of board documents, may be discoverable and are subject, if they address covered 

topics, to the company’s document retention policies as well as to subject matter litigation and 

                                                 
19

 Don’t tell directors they cannot take notes that they consider important to aid them in doing their duty. One of us 

remembers reviewing a director’s notes from an important board meeting where the director wrote in all capital 

letters at the top of the first page of several pages of notes, “[Name of partner at outside law firm] SAID NOT TO 

TAKE ANY NOTES.” 
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regulatory holds. Directors should also understand that if they take notes on a regular basis, they 

are more likely to be selected as witnesses by plaintiffs or regulators and will be expected to 

explain what they meant by snippets that might cast the company (or particular individuals) in an 

unflattering light. They also should be aware that the contents of their notes in the course of 

litigation may need to be discussed with other directors and managers, especially if those notes 

are critical of them and put them at risk or in need of defending themselves.20 

 

Prohibit multitasking during meetings, especially virtual meetings.21 Many businesspeople 

are under the impression that an electronic communication, such as an email or a text, is 

somehow less susceptible to discovery by a plaintiff, regulator or stockholder than a written 

document. That is not true as a matter of law — the law does not distinguish between the forms 

in which information is captured — and is actually closer to the opposite in terms of today’s 

reality. A printed-out document that a director possesses is difficult to send unless the director 

scans it in and attaches it to an email. An email or text, once sent, is beyond the director’s control 

and typically is backed up and stored on multiple information systems.22 

 

A related reality is that documents intended for distribution typically are prepared with more care 

than emails and texts. Emails and texts, though written, have many of the qualities and dangers 

of immediate oral responses. Boredom, anger, frustration, enthusiasm, and thoughtlessness can 

result in instant communications that are ambiguous, snarky, or hurtful to others or the company. 

These create misimpressions that are difficult to dispel and that can’t be rescinded or adequately 

explained. Everyone has had that “Oh no!” moment after sending an email inspired by a group 

communication but intended only for selected recipients: “Uh oh, did I hit ‘Reply All’ by 

mistake?” Communications of this kind happen every day, in boardrooms and beyond. 

 

One way to better control this risk is to have a policy that requires all participants in board and 

committee meetings to restrict their use of email and text while meetings are in session. This 

does not mean that directors and managers should be beyond the reach of their family in an 

emergency; it means that they should be focused on the meeting. Key contacts, such as close 

family and personal assistants, should be told to call if there is an emergency, as directors will 

not be watching their emails or texts. If a director receives an emergency phone call, the director 

should step out of the meeting and see to it. Periodic breaks can be scheduled to allow directors 

and managers to review incoming communications and to respond to them. These activities 

should be strongly discouraged during the board or committee meeting itself.23 

 

                                                 
20

 Emails and texts sent during a board meeting addressing substantive issues being discussed can create similar 

issues for the director sending the email as well as for the director receiving the email. 
21

 Don’t be afraid to discuss and address with the board the obvious dangers of distraction and improvident 

statements that devices like smartphones and tablets can create. It’s for the good of the company and the directors 

themselves. 
22

 Harkening back to the last two decades of the 20th century, the same can be said for documents that were faxed to 

different people and inevitably saved in some type of filing system (by the sender, the recipient or both). 
23

 Consider, for example, a corporate director who frequently steps out of board and committee meetings to take 

phone calls and is then absent from the board meeting for extended periods. Just as that is unlikely to be well 

tolerated by that director’s fellow board members, it should not be tolerated of those who physically sit in a board 

meeting but are focusing their mental efforts elsewhere using virtual means. 
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As important, any communications about and during the meeting should be made orally, so that 

those thoughts can be heard by all participants. Side emails and texts involving a subset of 

attendees can be a minefield for divisions within the board and management.  All too often, they 

indulge in unprofessional sarcasm and create a hazard not just for those who make and receive 

them, but also for the others in the room who are focused on the meeting. There is no privilege 

for side conversations, and these communications are as discoverable as a formal memo despite 

lacking dignity or care in preparation. 

 

This protocol should be reinforced especially as to virtual meetings held via web conference or 

meetings held by conference call. As difficult as it is sometimes to be fully “present” at an in-

person meeting, it is even more so when attendance is virtual or by teleconference and when, to 

be candid, no one can see whether you are sending an email on your mobile phone or browsing 

the internet. Being in the same room tends to create a group discipline that virtual meetings do 

not. 

 

The same policies against multitasking and sidebar communications via email and text must be 

enforced with special rigor as to virtual meetings. One way to do this is to remind directors and 

managers of these realities: 

 

 Communications of any kind made during a board meeting may be 

discoverable. 

 

 If the communications are relevant to the board’s deliberations, you 

should expect that they will be subject to discovery by plaintiffs and 

regulators. 

 

 If the communications are not relevant to the subject of the meeting, you 

should still know that they may be discoverable precisely because they are 

relevant to whether you as a director are exercising your duty of care with 

diligence or using your time at meetings to conduct personal business and 

otherwise not attending to your fiduciary duties and responsibilities as a 

corporate director. 

 

Deliberately manage the volume, flow and security of electronically provided board 

materials.24 With online portals, there is a temptation for management to provide an ever-greater 
quantity of materials to directors. Where there formerly was a practical limit on board and committee 
books (the size of a FedEx box, for example), there now is none. Printing out the materials before 
making them available online would be one way for the corporate secretary to assess whether they are 
too voluminous for directors to digest and usefully absorb.  

 

That said, not all information need be provided in a single giant serving in the run-up to a board 

meeting. Certain types of information may be updated on a board dashboard on a monthly basis, 

                                                 
24

 Don’t let board and committee materials expand to fill the near-infinite online space. Don’t overload directors 

with one massive push of information immediately before a board meeting. And don’t neglect updating information 

security protocols around information made available to directors online.    
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so that information provided specifically for board meetings can be more streamlined and 

directors are able to focus on key elements within the bigger picture.   

 

As electronic information delivery and online access expand, so does the need for up-to-date 

information security. Portals and mailboxes can be hacked, and having password policies that 

address these realities (while not burdening management and directors with unreasonable 

numbers of passwords) is a difficult but necessary task. Companies also must be able to remotely 

erase a lost device so that sensitive information does not fall into the wrong hands. In the “old 

days,” a director might accidentally compromise confidentiality by, say, leaving a board book in 

a seatback pocket on an airplane. Now technology can mitigate the damage done by loss, theft or 

hacking. Companies should use their IT departments or consultants to ensure that their 

information security for board materials remains state-of-the-art and should consider providing 

an official device and email address for each director. Although it may be annoying for an 

individual director to have three company-issued tablet computers and separate email addresses 

for each of her three boards, it may be courting disaster to have different companies’ sensitive 

information on a shared device or accessed through a single, relatively insecure personal email 

address. Efficient solutions can be forged to solve this problem, but they require careful 

execution and implementation, and often cooperation with the other companies with whom your 

directors are affiliates, who face the same reciprocal concerns with their own directors.  

 

Update information-retention policies to take into account new realities.25 Given the realities 

of regulation and litigation, companies often face the obligation to retain certain information. 

Once certain documents and other records have been created, their existence and retention have 

consequential legal implications. 

 

Thus, information-retention policies now must cover the emails, texts, and other information 

contained in the devices used for company business by directors and officers. In litigation or a 

regulatory proceeding, it is problematic if key documents in a board portal have been deleted or 

if directors and officers were not properly instructed regarding a hold on the destruction of 

records. 

 

The proliferation of virtual meetings itself creates new issues. There is no requirement to record 

a board meeting, but, if a recording is made, it cannot lightly be destroyed. In fact, it may have to 

be preserved if the meeting touched on matters relevant to an ongoing or expected proceeding. 

Companies must inquire whether a meeting conducted on Zoom or other platforms will be 

recorded, understand the consequences if so and subject those recordings to the company’s 

retention policies. Likewise, just as with the temptation to make tape recordings, minute-takers 

may wish to make video recordings to help ensure the accuracy of the minutes.26  But it is quite 

possible that a recording of a meeting, once created, cannot legally be destroyed. 

 

                                                 
25

 Don’t assume you can delete emails or texts or destroy Zoom, WebEx, Teams or other virtual-meeting recordings 

or the hard or solid-state drives of devices. They should be treated no differently than paper documents. 
26

 Companies should also have policies prohibiting individual directors from recording board or committee 

meetings. In some jurisdictions, such recordings may be illegal, but even if not, in almost all circumstances these 

recordings are likely to be detrimental to the board as a whole. 
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An emphasis on the need for high integrity and due care in all corporate communications, 

whether orally in meetings or in written or electronic communications, is the best safeguard. 

Policies that rely on destroying corporate records invite natural skepticism and may subject the 

company, directors and officers to an adverse inference that the destroyed records would have 

revealed wrongdoing and resulted in sanctions for evidence destruction. 

 

IV. Suggested Practices to Capitalize on the Potential of Modern Technology to Make 

the Most of the Board’s Limited Time 

 

Use the pandemic experience to rethink your board committee structure.27 Although a 

deeper subject beyond the scope of this article, the capabilities of modern web conferencing and 

communication technology present opportunities to address a topic long overdue for discussion 

at most companies: the need to update board committee structures. Board structure should put 

the most important issues at the forefront of board time and make sure that the key matters — 

business risk; employee, environmental, social, and governance (EESG); and legal issues — are 

addressed by directors with adequate expertise. Spreading these essential responsibilities 

rationally across well-designed committees will also help ensure that all key senior managers 

have regular access to a segment of the board to surface and discuss critical issues.28 

 

Recent cases illustrate the hazards of rote governance, in which all compliance oversight resides 

in the audit committee, even in cases where the most important compliance/business/EESG 

issues a company faces are not primarily financial in nature nor accounting-related.29 It is 

difficult and challenging enough for an audit committee to cover all the required financial 

business and directly related matters, and its required duties often crowd out the ability of non-

financial officers to have regular time with the audit committee. 

 

As important, for too long many companies have ignored an obvious reality: the fact that 

someone is a financial expert does not mean that they understand pharmaceutical, product safety, 

manufacturing, engineering or supply chain issues, much less labor issues. Many companies do 

not have risk or safety committees and, with just the usual audit, compensation and 

nomination/governance committees, they tend to put compliance and risk into the remit of the 

audit committee. Too many companies fail to build their committee structure on the foundation 

of what is most central to the company and its industry, instead dividing responsibility for 

integrally related issues among separate committees (e.g., one committee addresses 

environmental or employee issues for legal compliance purposes, and another committee 

addresses the same issues for EESG purposes). 

                                                 
27 Don’t heap new committee requirements and tasks on top of the existing committee structure without thoughtful 

consideration. 
28

 See, e.g., David A. Katz & Laura A. McIntosh, “Board Structure Is Key to Oversight,” NYLJ, Sept. 22, 2021, 

available at https://www.wlrk.com/webdocs/wlrknew/AttorneyPubs/WLRK.27859.21.pdf.   
29

 See Boeing, 2021 WL 4059934 (noting that while the audit committee was Boeing’s primary arbiter for risk and 

compliance, it was primarily focused on financial risks and did not monitor airplane safety specifically); Inter-

Marketing, 2020 WL 756965 (noting that though the audit committee was charged with overseeing the pipeline 

transportation company’s regulatory compliance, defendants failed to show that the audit committee actually 

conducted pipeline integrity review).  



 

-18- 

 

This issue merits longer discussion,30 but we underscore it briefly here. Most companies could 

have the audit committee focus only on financial risk issues and perhaps cybersecurity, both 

challenging tasks in themselves. The compensation committee could be expanded into a full-

blown workforce committee with the responsibilities of situating top executive pay within a pay 

plan that is fair to the overall workforce. This committee should address all key HR policies — 

such as those on living wages, contractor pay and unions, as well as on diversity and harassment 

— and other issues that are essential to fostering a healthy and productive workplace. Then, for 

most companies, there should be a third industry-specific committee charged with overseeing the 

company’s central business/compliance/EESG risks, which will tend to be integrally related. For 

most companies, the biggest areas of risk are those where their conduct could harm their 

consumers, endanger their reputation and future cash flows, and run afoul of societal 

expectations regarding proper company behavior with regard to both legality and ethics. The 

industry-specific committee should be populated by directors with relevant expertise and should 

not simply be put into the nominating and governance committee because it is (often) the least 

overburdened committee. 

 

By thinking in a fresh and businesslike way about the board’s role, companies will more 

effectively and efficiently meet the demand that they seek profits through sustainable strategies 

that do not externalize costs to other stakeholders or society. Not only that, but a more rational 

committee structure also will ensure that all key risks receive more regular attention and that 

directors serving on committees have the benefit of regular exposure to the diverse talents of the 

management team employed to address those risks.  By this means, functionally related tasks — 

e.g., addressing legally required environmental actions and also any more robust goals the 

company has set for itself in terms of its environmental impact — are performed efficiently, 

coherently and thus more effectively. 

 

Through this approach, boards can also diversify themselves more rationally both in terms of 

race and gender and across skill sets. Outside the finance space, minorities and women have 

advanced more rapidly, and experts in supply chain, human resources, consumer safety and other 

relevant topics can be found in the public sector, the nonprofit and higher education sector, and 

institutions like the military, where high-level commanders must master many subjects that 

companies address. 

 

Increase committee and board efficiency using virtual meeting technology.31 The virtual 

meeting world allows for priority-setting in a new way. Although in-person committee meetings 

remain essential, virtual committee meetings present an opportunity for some routine functions 

to be done before or after in-person meetings. When checklist items can be responsibly 

addressed by concise virtual committee meetings, that leaves more time at in-person meetings to 

address core areas of business, legal and stakeholder risk. Mandated committees that might not 

need as much meeting time, such as nominating and corporate governance, can conduct their 

                                                 
30

 For a more thorough consideration of this important issue, see Leo E. Strine, Jr., Kirby M. Smith & Reilly S. 

Steel, Caremark and ESG: Perfect Together: A Practical Approach to Implementing an Integrated, Efficient and 

Effective Caremark and EESG Strategy, 106 Iowa L. Rev. 1885, 1915–21. 
31 Don’t waste the opportunity to leverage directors’ newfound, pandemic-generated familiarity with virtual meeting 

technology into greater efficiency and flexibility. 
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business in a compact and non-burdensome way, allowing the three core committees described in 

the prior section more time to perform their duties.  Committees can meet, together or with the 

full board, to consider overlapping issues and to use the full capacity of the board’s diverse 

strength to make sure that the best thinking is brought to bear on all major issues. 

 

Even more important, in virtual meetings committees can distill key information about important 

issues and create materials for the full board to use in considering an issue that the committee has 

vetted with management and that is ripe for input from the whole board. Pressing committee 

agendas can cause full board meetings to be rushed, limiting the ability of the full board to 

engage on issues that have had substantial consideration at the committee level. One of the 

advantages of the virtual meeting world is time management: Committee meetings can be 

scheduled at convenient times, and in-person board meetings can become an opportunity to 

deliberate deeply on a better information base and on the most important issues that deserve 

more time for discussion. 

 

By this means, a board could have the benefit of committees that cover key issues regularly with 

input from important managers and advisors as well as greater cross-fertilization and information 

sharing across committees by the board as a whole. If this approach to calendaring is combined 

with a thoughtful approach to allocating key risks and issues across a sound committee structure 

— one that does not center all key compliance and EESG issues in the audit committee — the 

full board’s and management’s diverse talents can be better utilized to make sure all key business 

issues receive adequate consideration by the entire board. Ideally, the thoughtful use of virtual 

committee meetings would expand the time available for the full board to meet and focus on the 

company’s strategy and the major risks to the success of that strategy. 

 

Technology also should be leveraged to make sure that meetings of the independent directors 

alone are not rushed. The independent directors might consider holding an executive session 

virtually in advance of on-site board meetings, which would enable them to transmit to 

management any additional information they may want to consider at the full board meeting or 

surface any issues that they may wish to discuss in addition to the circulated agenda. In addition, 

some companies may commit to having an executive session both at the start of the board’s in-

person meetings and at the end. That is an excellent practice, and we would simply note that if a 

choice has to be made, technology enables the summative meeting to occur remotely, after the 

directors have traveled home and had a chance to reflect on the committee and full board 

meetings. We are not advocating a specific approach, but we are advocating consideration of the 

utility of this technology in ensuring that sessions of the independent directors without 

management are not time-pressured, and that lead directors, committee chairs and management 

also use available technology to draft well-considered agendas for these meetings. We believe 

that independent board chairpersons or lead independent directors should take charge of 

determining the appropriate practice for their companies. Too often, boards adopt a one-size-fits-

all model for governance rather than a bespoke approach that maximizes efficiency and 

effectiveness for that particular board and company. 

 

Technology can thus enable a board to concentrate limited resources on what is most important 

to the company, and to structure the board’s use of time around that business judgment. The 

flexibility that technology provides can be used to handle all required business more efficiently 
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and effectively, while centering the schedule on what the board determines are the most mission-

critical ways in which the company affects its stakeholders and the biggest challenges the 

company faces in creating sustainable value for its investors. 

 

But also: Do insist that directors commit to being present at scheduled in-person meetings32 

 

There is no substitute for human chemistry and contact, and that is especially so in corporate 

governance. Directors are not on-site most of the time. To do their jobs effectively, they must 

cultivate relationships and foster information-sharing practices that enable them to understand 

what is going on at the company, but that do not overwhelm management with unreasonable 

demands. Thus, the connections that deepen over dinners, the ability to read the room, the space 

for appropriate side conversations and the chance for key managers to provide discreet input to 

board members about sensitive subjects all depend on a reliable and consistent level of actual 

personal interaction. 

 

For those reasons, as companies take advantage of the very real upsides of the virtual meeting 

world, they must also address the potential downsides. Board effectiveness and regular 

interaction with management cannot be achieved unless the board commits to meeting in person 

six to eight times per year and sets the firm expectation that all board members attend those 

meetings. Meetings at company facilities cannot be accomplished virtually. A hybrid approach of 

rotating the blend of directors in the room and others appearing virtually diminishes the 

collective capacity of a board to do its job effectively, makes meetings awkward, likely requires 

repetitive briefings at later meetings, and provides no consistent basis for management-director 

communications in key areas. 

 

Better practice is to build the board’s year around a reasonable set of in-person meetings, with 

several of these also involving in-depth committee meetings. There should also be a meeting 

each year at which the board visits a site of company operations outside headquarters. With the 

ability to have more frequent committee meetings thanks to growing comfort with the virtual 

meeting approach, in-person meetings can focus on the subjects that require the most 

deliberation. In-person meetings are the best time for directors to address issues that have been 

vetted and teed up for discussion for the entire board by specific committees and the key 

managers who regularly interact with them. Vital to good governance, the opportunity to interact 

with fellow board members and senior management in a more casual setting is impossible to 

replicate in the virtual meeting world, and its importance cannot be overlooked. Board members 

must respect and trust each other; that type of rapport is difficult to build without getting to know 

each other by being together in the same room, lifting a glass and fork together, and sharing the 

occasional laugh or personal struggle. 

 

Likewise, certain types of committees must commit to a responsible number of in-person 

meetings. These include special investigation and transactional committees. A number of these 

committee meetings should be conducted in person at key inflection points. Virtual meeting 

platforms can facilitate the progress of decision-making, but at important moments where 

                                                 
32

 Don’t allow the board to degenerate into an ad hoc combination of members present in person and on virtual 

meeting platforms. Research has shown that the hybrid approach is generally less effective than either the all-in-

person or all-virtual approach. 
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committee judgment is critical, policy should favor having all the directors present with the key 

members of management and the outside advisors who are relevant to helping the committee 

fulfill its mandate. Although it might appear to be more efficient (and thrifty) to ask board 

advisors to appear virtually instead of in-person at board meetings, it will be substantially more 

difficult to develop the confidence and trust between the board and its advisors that are so 

important to making the board process effective. 

 

Respect the boundaries between the roles of board and management.33 The increased ease 

and frequency of virtual meetings can give rise to an awkward, but real, corporate governance 

problem. When a board of directors oversteps its bounds and moves from approving the 

company’s policies, ensuring their faithful implementation by management and holding 

managers accountable for their effective and ethical performance, to instead enmeshing itself in 

day-to-day management, overburdening management with constant information requests or 

conversations and expecting excessive committee meetings, the company is likely to suffer. 

Forcing management to attend to director “squeaky wheels” risks creates a situation where the 

board’s own priorities are not effectively pursued — not because management does not wish to 

accomplish them, but because management’s ability to do so has been undermined by the 

board’s own overreaching and interference. 

 

Thus, board calendaring and meeting practices must recognize the burden on management 

imposed by board meetings and information requests and the distraction from other important 

functions that excessive demands create. Put simply, the board calendar must be shaped to 

facilitate the board doing its proper policy-level role effectively, not to allow the board to act as a 

shadow management team.  Any committee meeting or board meeting is likely to require 

considerable management time, and though scheduling a virtual meeting may be easier, the fact 

that a meeting is virtual does nothing to reduce the time required by management to develop 

materials for consideration and to properly document the record of the meeting. 

 

V. Making the Most Out of New Technology Requires Equally New Thinking 

 

We end on an optimistic note. None of us would prefer to go back to mimeographs, carbon 

paper, whiteout and typewriters. None of us wants to spend more time in an airport than in the 

meeting to which we are traveling. But a digital world where everything can be and often is 

recorded has risks and inconveniences of its own. So does a world where the creation of 

information is often too easy, and where technology can enable wasteful uses of scarce director 

and management time and resources. 

 

In our view, what is required is nothing new and is what business leaders are best at: using 

business judgment to reflect on how the most positive impact can be obtained through the 

effective use of available resources. That requires bringing professional analysis to 21st-century 

                                                 
33 For directors, this means: Don’t forget your proper role. Remember what it was like to have important daily 

managerial responsibilities and the legitimate space you needed from board micromanagement to perform your 

management duties with the effectiveness the board itself demands. Board oversight does not mean substituting the 

board’s judgment for management’s. In Europe, the equivalent to our board of directors is often called the 

“supervisory” board; it is important that each director understands the responsibilities and limits of their oversight 

role. 
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board practices and not assuming that the inertial use of late-20th-century policies with ad hoc 

additions is optimal or even adequate. With fresh thinking that builds the board’s information 

policies, committee structure, and use of time around what is most important, new technology 

can markedly improve the quality and efficiency of company decision-making. 

 

Looking ahead, companies should apply today’s technology to their corporate governance 

practices in order to create more efficient, less stressful and thus more robust and effective means 

by which to transmit information and deliberate on critical issues. With discipline in execution 

and a focus on doing what is right for the company, board practices that encourage deep 

consideration of the most important issues and document the basis for decisions will not just 

result in lower legal, regulatory and reputational risk; they also will lead to better business 

decisions and a stronger company that is well-positioned to create sustainable value for its 

investors and to treat all its key stakeholders with respect. We recognize, of course, that each 

company and each industry space is different. The general suggestions in this article are simply 

suggestions for consideration and adaptation to the specific circumstances companies face. But 

the deeper principles we articulate about integrity and care in board information and deliberative 

practices are ones we hope can be usefully brought to bear at all companies. Fundamentally, we 

urge companies to think deeply about these issues in a businesslike way. 

 

  We hope to have provided some useful ideas toward that important goal. 
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Documenting the Deal: How Quality Control and
Candor Can Improve Boardroom Decision-making
and Reduce the Litigation Target Zone

By Leo E. Strine, Jr.*

This Article addresses what legal and financial advisors can do to conduct an M&A process

in a manner that: i) promotes making better decisions; ii) reduces conflicts of interests and

addresses those that exist more effectively; iii) accurately records what happened so that ad-

visors and their clients will be able to recount events in approximately the same way; and

iv) as a result, reduces the target zone for plaintiffs’ lawyers.

If you take to heart my remarks today, you will upset some of my good friends

in the plaintiffs’ bar. In other words, if you want to make the lives of plaintiffs’

lawyers more difficult, listen up. If you don’t, then disregard what I’m about to
say. That will make them happy.

That is because the focus of my remarks is on what you can do as legal and fi-

nancial advisors to conduct an M&A process in a manner that: i) promotes making
better decisions; ii) reduces conflicts of interests and addresses those that exist

more effectively; iii) more accurately records what happened so that you and

your clients will be able to recount events in approximately the same way; and
iv) as a result, reduces the target zone for your favorite plaintiffs’ lawyers.

My discussion of these topics will be illustrative, not exhaustive. But I will attempt

to focus on aspects of typical M&A processes that give rise to litigable issues that
could be defanged or avoided altogether by taking a more thoughtful approach.1

* Leo E. Strine, Jr. is Chief Justice of the Delaware Supreme Court; Austin Wakeman Scott Lec-
turer on Law and Senior Fellow, Program on Corporate Governance, Harvard Law School; Adjunct
Professor of Law, University of Pennsylvania Law School and Vanderbilt University Law School; and
Henry Crown Fellow, Aspen Institute.
These remarks were given as the keynote address at the 2014 Delaware Business Law Forum.
The author is grateful for incisive thoughts from Tom Allingham, Skip Battle, Bob Clark, Jim

Cheek, Joe Grundfest, Janet Hill, John Hughes, Jack Jacobs, Rob Kindler, Steve Lamb, Simon
Lorne, Ryan McLeod, Theodore Mirvis, Bob Mundheim, Eileen Nugent, Scott Pritchard, Blake Rohr-
bacher, Paul Rowe, Gabriel Satarelli, Bill Savitt, Greg Varallo, Greg Williams, and Don Wolfe. The
author also thanks Elane Boulden, Dorothy Shapiro, Sonia Steinway, and Andrew Berni for their pa-
tient and careful help.
1. The experiential base for this lecture is drawn largely from my years on the Delaware Court of

Chancery from 1998–2014, my service as a corporate litigator at Skadden, Arps, Slate, Meagher &
Flom LLP from 1990–1993, and many hours of discussions not only with my judicial colleagues,
but perhaps more importantly, by countless hours of confidential, candid discussions with distin-
guished M&A transactional lawyers, litigators, investment bankers, and directors. Contrary to the
cynicism that can pervade discussions of the topic, many top level M&A advisors have a genuine

679



To do so, I ground the discussion in certain fundamental principles of corpo-
rate law that are too often slighted. Put succinctly, those principles give credit to

impartial fiduciaries who make rational business judgments, and entitle those fi-

duciaries to rely upon the advice of impartial experts as a defense.
With those fundamentals in mind, I then examine some of the foundational

stages of the deal process, including those involving the identification of mana-

gerial and board conflicts, the selection of advisors and the management of any
conflicts, and the reasons why such advisors are hired.

Once I have discussed why impartial decision-making is so fundamental to our

system, what that means for outside advisors in typical M&A deals when manage-
ment has conflicts, and why directors are entitled to rely upon the advice of those

advisors, I will address certain recurring issues in documenting the M&A process.

Despite having the ability to write the play, too many advisors leave out critical
parts of the story line, depriving their clients of reliable memory aids in situations

where they may be unable to accurately recollect the reasons for decisions they

made. This contributes to the possibility that directors, managers, and advisors
will have different recollections of material events when they testify in litigation.

Not only that, the record often fails to document the most important advice

given by outside advisors, because the record is sanitized of their actual business
advice, and leaves the impression that independent directors made all kinds of dif-

ficult strategic and tactical decisions in a context fraught with managerial self-

interest, based on their own acumen and intuition, and with only the backstop
of a caveat laden, liability insulating fairness opinion in which the financial advisor

disclaims having done any independent thinking and professes to have relied ex-

clusively upon information it was provided by management.
A credibility problem emerges with stockholders when the financial advisor

and the directors remember the M&A process differently. Differences in memory

also arm plaintiffs’ lawyers with powerful arguments, and put the fact finder in a
judicial proceeding in the difficult position of determining whom to believe, in a

concern about the integrity of large-scale transactions and a desire for the fiduciaries involved to serve
the interests they represent in a good faith and effective way. This is not to say that they do not seek to
advance the interests of their clients in obtaining legitimate economic advantage, but they do want the
game to be a fair one.
I have purposely decided not to lard the lecture with footnotes to specific cases illustrating the

points I make. That would not be difficult because many of the problems I identify have surfaced
in the reported decisions in rather famous cases, such as the iconic Mills Acquisition Co. v. Macmillan,
Inc. decision decided in 1989. See 559 A.2d 1261 (Del. 1989). Many of the others, though, would be
familiar to M&A litigators because they have arisen repeatedly in the context of depositions or trial
testimony in major cases. The examples I give are, as indicated, illustrative, but they are ones that
have left a deep impression over a lengthy period during which I handled many business disputes
and regularly chewed over the business disputes before my Chancery colleagues. Obviously, it
may be the case that a judge’s sense of problematic issues is not something that should be taken se-
riously by M&A practitioners, who may subscribe to certain forms of deconstructionist thinking,
under which nothing can be taken at face value.
That is of course up to them. But there may be some value in them for those who take a more

traditional view, especially in a system where judges not only make legal rulings but find the
facts. It is in a constructive spirit that I advance these thoughts, one in keeping with the spirit of
some of my distinguished judicial predecessors. See, e.g., William T. Allen, Independent Directors in
MBO Transactions: Are They Fact or Fantasy?, 45 BUS. LAW. 2055, 2062 (1990).
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context where many defendants will have had powerful economic incentives that
the plaintiffs can plausibly argue skewed their thinking.

Like all my judicial colleagues in Delaware, I like to have cases decided, as

much as human fallibility permits, on their genuine merits. If “what” directors de-
cided is not subject to reasonable dispute, there is a better foundation for assessing

“why” they acted. If, indeed, the directors’ reasons for a decision are documented

in board books and minutes and the managers and advisors remember the “whys”
the same way, the plaintiffs have a harder time convincing the court that the stated

whys—which one assumes are reasonable business factors—were not the real rea-

son. If conflicts were surfaced, contained, and addressed, and a strong hand was
given to the impartial members of the board, the plaintiffs’ ability to suggest that

those conflicts infected the why is impaired. It will therefore be more difficult for

the plaintiffs to get the deal enjoined or to press a damages case.
Perhaps most important, by rigorously focusing on what a board is supposed

to do—make business judgments in the best interests of the company and its

stockholders—and what advisors are supposed to do—give the directors the
best advice possible to help them do their jobs—the resulting business decisions

are likely to be more sound and to give stockholders a more favorable result.

KEEPING A FOCUS ON THE FUNDAMENTALS

With that, we have reached what Churchill would call the end of the begin-

ning. Let us press onward with a refresher course on corporate law principles.
Many of the problems that arise in the course of M&A transactions stem from

a failure to keep in mind basic concepts of corporate law and appropriate busi-

ness and professional behavior. When these fundamentals are disregarded, key
players fail to play their roles with fidelity, and the lawyers and bankers docu-

menting the process focus on the wrong things.

Before I get into particular ways that M&A practitioners can reduce the target
zone for plaintiffs’ lawyers, it’s important to underscore the fundamentals, start-

ing with the normative premise of the business judgment rule. This premise is

familiar but a key part of it is often forgotten by advisors in M&A deals,
which has a tinge of irony, because the premise itself explains the ubiquitous

presence of such advisors in M&A deals.

That premise is that it is bad for stockholders if courts are allowed to second-
guess the good faith—i.e., loyal—business decisions of directors. For diversified

stockholders, the costs of inhibiting managerial risk-taking in the good faith pur-

suit of profit as a result of after-the-fact judicial umpiring would be very high,
because managers would flinch before proceeding with projects that were not

certain bets. Because few things in business are certain, the overall wealth gen-

erated from corporate activity would likely decline, far outweighing any benefit
from damages cases.

Of course, this premise only applies when what is at issue is impartial

decision-making by fiduciaries whose interests are aligned with the stockholders.
Many decisions in business are debatable and could go at least two ways. When
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those who make the decision have the same interests as the non-manager inves-
tors, we view errors through the lens of the business judgment rule because we

can put down errors to the natural uncertainties of commerce and human falli-

bility. When, however, a decision could have gone another way and the key
managers had a conflict of interest, there is understandably more skepticism

and the judicial standard of review is different.

M&A transactions occupy a grey area, where the absence of conflict is not so
clear as to make us confident enough to apply the business judgment rule, but

where the conflicts differ enough from a pure self-dealing interest as to make the

application of the entire fairness standard unwieldy, impractical, and injurious to
investors themselves. Hence, the use of intermediate standards of review such as

in Unocal2 and Revlon,3 which hinge on shifting power toward the more impar-

tial elements of the board and ensuring those directors are independent and ef-
fective proxies for third-party bargaining.4 Consistent with that greyness, differ-

ent directors are often differently situated in the M&A context, and various

possible transactions may present no apparent conflict for anyone, including
management, whereas others do.5 When, as is most common, it is management

who faces disparate incentives depending on the nature of a deal that might be

done (e.g., being acquired by a strategic acquirer with no need for continuing
management versus by a private equity buyer who wants to keep management),

the natural order of things is upset.6

2. Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946 (Del. 1985).
3. Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173 (Del. 1986).
4. The M&A cases tend overwhelmingly to focus on the conduct of whatever board is on the sell

side. But the reality is that much of the risk of conflicts on the sell side is borne by the buying party in
a merger transaction. If the conflicts on the sell side lead to unreasonable deal protections that are the
subject of a judicial injunction, the target board may suffer reputationally but its stockholders get to
accept a higher priced deal without the buyer getting any of the benefits of a termination fee. If the
conflicts on the sell side lead to an appraisal action, the buyer is the party that pays any appraisal
award. For that reason, buyers themselves have to be cautious in dealing with management or direc-
tors who appear to be laboring under a conflict or when facing negotiating adversaries who are
outgunned.
5. Directors focused solely on the best interests of stockholders may also have differences because

stockholders themselves have different perspectives in investment banking risk tolerance and other
values. Directors may also have different perspectives on how much choice stockholders themselves
should be given in certain M&A situations. Professor Allen usefully framed a director’s duty as mak-
ing decisions to maximize the value for (hypothetical) stockholders who have permanently entrusted
their capital to the firm. See William T. Allen, Ambiguity in Corporation Law, 22 DEL. J. CORP. L. 894,
896−97 (1997) (“[M]uch of the utility of the publicly traded corporate form derives from the fact
that shareholders will be passive and management [is] only loosely constrained in their exercise of
discretionary judgment. Therefore, it can be seen that the proper orientation of corporate law is
the protection of long-term value of capital committed indefinitely to the firm.”); see also TW
Servs., Inc. v. SWT Acquisition Corp., 14 DEL. J. CORP. L. 1169, 1183 (Del. Ch. 1989); William T.
Allen, Jack B. Jacobs & Leo E. Strine, Jr., The Great Takeover Debate: A Meditation on Bridging the Con-
ceptual Divide, 69 U. CHI. L. REV. 1067, 1091 (2002). But, of course, he knew that in the real world,
current stockholders have rights, disparate investment horizons, and expressed preferences that di-
rectors take into account for both legitimate normative and practical reasons.
6. See generally Scott V. Simpson & Katherine Brody, The Evolving Role of Special Committees in

M&A Transactions: Seeking Business Judgment Rule Protection in the Context of Controlling Shareholder
Litigations and Other Corporate Transactions Involving Conflicts of Interest, 69 BUS. LAW. 1117 (2014)
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In the ordinary course of business, the non-management directors rely prin-
cipally upon management for advice, information, and specialized expertise.

Under the DGCL, they are entitled to rely upon this input as a defense if they

face a lawsuit.7 When the directors’ normal source of advice has become con-
flicted, the directors must scramble to seek substitute independent advice, a pro-

cess that is itself complicated by the inability to place entire trust in key manag-

ers, such as the General Counsel or CFO (who work for the CEO), to help them
find that independent advice.

But a huge aspect of the problem is often slighted. That is the lack of focus on

the substantive needs of directors when they cannot place complete or even any
confidence in management’s advice because management has a serious conflict

of interest. This situation arises, for example, if a CEO has corralled his top

four managers, gone off without board authorization, baked up a proposal
with his favorite private equity shop, and caused his managers and himself to

make contractual commitments to vote for the private equity proposal and not

to work for anyone else. This astonishing set of facts is not without precedent.
The scenario happened in stronger and softer, but still troubling forms, on

many occasions during the cappuccino markets of the late aughts.

In that circumstance, the independent directors need substantive business ad-
vice about how to respond to the proposal, whether to take employment action

against the CEO and how to run the company in the meantime if they fire him,

how to explore the marketplace for other proposals (and whether it even makes
business sense to do that), and so forth. If the board is lucky, it may have a sit-

ting or former CEO from another company with strong and up-to-date M&A ex-

perience. Of course, his own board will not be thrilled if he gets ensnared in an-
other company’s deal dynamics. But more commonly, the board may not have a

current CEO and may even lack former ones. By predominant number, the

board will be comprised of directors meeting the strong independence require-
ments of the stock exchanges, well-intended requirements that often have the ef-

fect of deterring service by people actively engaged in the industry in which the

company operates (or even a related one). As important, even experienced busi-
ness people often have relatively little experience in M&A deals and are not

skilled in the tricks of that trade. Directors faced with M&A deals are, typically,

playing out of position by necessity, not choice.
Thus, when a board hires a financial advisor, they are hiring just that: a finan-

cial advisor. They are not hiring someone to deliver a caveat-laden, liability-

disclaiming two page fairness opinion. They are hiring advisors to give them im-
portant business advice about whether and how to proceed in considering a sale

or merger, the price at which negotiations make sense, the balance that must be

struck between deal certainty and the price, and the general skepticism factor

(reviewing, from the perspective of an expert corporate transactional lawyer, important developments
in the role of independent directors in M&A deals).
7. DEL. CODE ANN. tit. 8, § 141(e) (2011).
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they should apply to the ongoing managerial advice that both the directors and
the financial advisor itself must, by necessity, continue to seek out.

The financial advisor cannot hope to have the depth of company-specific

knowledge that management has. But the financial advisor has a breadth of
deal and market experience it can draw upon to keep management honest

and to help the independent directors make sure that the stockholders get

treated fairly. But to do that requires understanding that the advisor’s primary
role is not giving a fairness opinion. It is everything that precedes the delivery

of or—as important—the refusal to deliver such an opinion.

Together, the financial—and especially the legal—advisors are critical in en-
suring that the independent directors remember their proper role.8 Although

the independent directors are supposed to be the CEO’s boss, they are not

often on the scene at the company, are dependent on management for informa-
tion flow, and are not inclined to be assertive in the ordinary course of things.

Too many directors act differently as directors than they do in running their

own businesses and affairs. When doing their day jobs, they know everything
about the risks and rewards, can separate the real from the phony, and have a

locked-in focus on generating sustainable cash flows. When serving as an advisor

(i.e., a director for someone else’s firm), directors too often leave their business
acumen, savvy, and, perhaps most important, skepticism, back home. Instead of

pressing management for answers and learning the company’s business deeply,

directors sometimes act more like well-mannered season ticketholders to a styl-

8. As to this issue, my experience is that directors and managers who concentrate on doing the
right thing by the stockholders in a business way do better in litigation than those who focus on man-
aging litigation risk. Furthermore, when legal advisors put managing litigation risk first rather than
helping their clients discharge their fiduciary duty to manage the affairs of the company in the man-
ner best for their investors, they often make mistakes. Restructuring a transaction to make it take a
form, for example, that does not invoke Revlon duties, does not mean that the transaction is a good
one for investors. Just like there are a billion or more stupid decisions that can be accounted for in
conformity with GAAP, so too there are a billion or more stupid transactions that can be entered into
without triggering Revlon duties. At all times, directors have the duty to try to take the best course of
action for the company and its investors. If the legal and financial advisors keep the directors focused
on that primary duty of loyalty, they will simultaneously reduce any legal risk the directors face.
An incisive commentator indicated to me that many independent directors believe minimizing lit-

igation risk is the right thing to do because it minimizes the potential criticism the directors will re-
ceive from key corporate governance constituencies and the press. In other words, the independent
directors are doing right by their own perceived self-interest. That is, of course, not the right thing in
the normative sense because the right thing in the normative sense is doing what is best for the com-
pany and the stockholders, as far as human fallibility permits. But I do not ignore the fact that for
many independent directors, their self-interest causes them to focus on litigation risk. In fact, it is
precisely because I see that phenomenon all the time that I am speaking directly to those directors
and advisors of like mind, and stating that in my own view the best way to in fact minimize litigation
risk is in fact to focus on doing the best job you can for the company and its stockholders. By think-
ing like a well-motivated businessperson would when her own interests are at stake, directors will
increase the chance of achieving a superior outcome for stockholders, which will also tend to produce
the best litigation outcome. When dealing with one’s own money, people tend to push back against
conflicts of interest and be dubious about sales pitches. Corporate law gives great credit to indepen-
dent directors who focus on the duty of loyalty and try to get the best business outcome for the stock-
holders. When, by contrast, the independent directors seem to be role-playing for an interested party
and lending their credibility to endorse as fair a pre-ordained suboptimal result, the independent di-
rectors tend to come off looking shabby.
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ized interactive theatre, in which performing managers shepherd the audience
through ritualized plays, listen to management give set piece reports, ask a

few brief questions so as not to disrupt the actors’ timing, and complete a series

of management-driven acts, often written not in the blunt, earthy style of an Ar-
thur Miller, but in the opaque, high-falutin style of a jejune drama student in a

Master of Fine Arts program.

When an M&A situation occurs—especially one that requires independent di-
rectors to be adverse to management—the independent directors need to under-

stand their role. If a CEO is proposing a going private transaction, the directors

need to understand that the CEO is the one who changed their relationship, not
them.9 They cannot worry about being the CEO’s buddy and if they are worried

about that, they should disclose that worry and declare themselves non-indepen-

dent for purposes of the matter before the board. A friend in need of a yes is no
friend indeed.

Experienced, properly motivated advisors help the directors step up in the right

way. They ensure that specific directors do not bear all the weight and that the di-
rectors use the considerable leverage the law and market forces give them.10

But unless the independent directors have received appropriate advice in

advance of the inception of the M&A dynamics, they may have already lost
the full range of action that would have been available to them to protect the

stockholders.

The best way to prevent these situations is to have in place protocols that re-
quire the board to hear first if the CEO thinks a sale might be advisable.11 These

protocols should prevent the CEO from entering into any understandings with

buyers, providing them with confidential information, or involving other em-
ployees without the prior approval of the board.12 All outside advisors should

9. By highlighting a going private transaction as an example, I do not mean to suggest that this is
the only situation in which managers may be conflicted regarding an M&A transaction. As an M&A
specialist indicated to me: “I do not think there has been enough focus on the fact that management
has ‘conflicts’ in every M&A deal that happens or doesn’t happen. The ‘conflict’ relates to what the
‘motivation’ is of the CEO. Is the CEO selling the company because he or she is approaching retire-
ment and does not want to hand over the reigns to a successor (or wants a payout on change of con-
trol)? Or is the CEO resisting a hostile bid because he or she wants to keep running a public com-
pany? Or is a friendly stock deal with huge synergies not happening because of the ‘social issues’—
e.g., the CEO will not be running the combined company? So many deals happen or don’t happen
because of the ego or motivation of the CEO.”
10. An experienced director stressed to me the importance of comity and teamwork on the board.

When directors work together as a group, and do not rely on particular directors to be the bad guy,
the board will have an easier time overseeing management and board advisors, ensuring that they act
appropriately.
11. One experienced director indicated to me that although sell-side CEOs rarely enter into formal

arrangements with buyers before a discussion with their boards, they will often come to the board
after they have engaged in a serious confidential discussion with the CEO of the buyer, without re-
vealing all of the specific contents of that discussion to the board.
12. The protocol should preclude the CEO from tampering with subordinate employees and for

any of them to discuss, much less sign, voting or other arrangements with others without board ap-
proval. To ensure that the independent directors do not lose the value of inside advice except to the
minimum extent necessary, it should be clear in the protocol what obligations managers have to come
to the board early. If there are particular officers who ought to have a special relationship in terms of
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be on notice that they cannot work for the CEO personally absent prior, written
authorization from the board.13 If and when a decision to explore a sale is made,

it should be made by the board. These simple principles should be written down

and reviewed periodically.
The worst of all worlds is for independent directors to wake up one day, and

find that they not only cannot rely upon the impartiality of management, but that

management has also co-opted the company’s long-standing financial and legal
advisors, so all of the most knowledgeable sources of advice are suspect.

When that happens the independent directors must get the strongest possible

outside advisors. But often, this does not happen. Instead of getting the best ad-
visors, they often get second- or third-rate financial and legal advisors, while

management (advantaged already by its deep knowledge of the company)

arms itself with the best.
This is a danger signal, akin to the one at Niagara about the approaching falls.

You don’t guard Dwight Howard with Nate Robinson—however much you en-

joyed their teamwork in the NBA slam dunk contest a few years ago. If indepen-
dent directors get weak advisors, they will screw up.14 They will not do right by

the stockholders, they will get sued, and they may lose or at the very least, get

publicly embarrassed.
If the CEO or a controlling stockholder wants to buy the company for cash,

that is not the time to economize. It is time to get the best. And if the CEO or

controlling stockholder has co-opted the company advisors without proper,
prior authorization, the board should disqualify them and bar them from

doing so. That will set the CEO or controller back on his heels. Remember

this: a good advisor will clarify who has the real leverage in all these situations,
and particularly in conflict situations—the independent directors, not the man-

agers or controller. The law gives independent directors great power. If the in-

dependent directors refuse to endorse a tainted process, the conflicted party
will face withering legal scrutiny if he attempts to cram down a deal. The easiest

job tenure to the independent directors—such as the general counsel and head of internal audit—
that should be made clear. Doing so will enable the independent directors to have continued access
to their advice in an M&A situation, when it may be very helpful. And, although such officers must
have the confidence of the CEO, formalizing the obligation will also ensure that the CEO recognizes
that these officers have an important compliance role to play and that it is the independent directors
who ultimately determine their tenure and compensation.
13. An independent director who has served key roles in difficult M&A transactions noted that if

the independent directors have the right understanding of their role vis-a-vis both the company’s key
advisors and management, then the results tend to be much better: “The advisor’s sense of the out-
come is to finish the job, get a transaction done, and get a fee. Their integrity will vary from case to
case, and their ability to be independent and walk away from a CEO’s wishes will vary with the size of
their book. Most of this can be controlled up front, but not unless control is a goal of the board.”
14. I do not imply there are not top-rate, formidable legal and financial advisors outside the tra-

ditional top-tier M&A law firms and banks. What I am saying is that if a board employs a legal or
financial advisor, that advisor and her firm must be every bit as expert and capable as management’s
advisors. If you are sure you have identified the Marty Lipton, Joe Flom, or Charlie Munger of an
emerging firm, go for it. But hiring just any partner at a firm or investment bank that is generally
less highly rated and experienced than management’s advisors is, if past history has any predictive
power, not wise.
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party to say no to ought to be the independent director’s own CEO or controlling
stockholder. If the directors are afraid of doing so, they should get another job.

WHY CONFLICTS MATTER AND MUST BE IDENTIFIED, DISCLOSED,
MONITORED, AND ADDRESSED

Human beings have a marvelous capacity to, as my esteemed predecessor Bill

Allen put it, “rationalize as right that which is merely personally beneficial.”15

This is a potential danger for M&A financial advisors. Investment bankers
tend to forget that much of the reason for their presence in M&A transactions

is not because any of the managers involved believe that a banker is necessary
for substantive business reasons. Rather, many banker engagements are attribut-

able to the conflicts of interest that M&A transactions pose for corporate man-

agers, and the fact that the management possessing the necessary substantive ex-
pertise cannot be relied upon with full confidence by the independent directors.

The bankers are on the scene to, in accord with legal precedent such as Van Gor-

kom,16 provide the non-conflicted directors with the substitute, impartial busi-
ness advice they need to fulfill their fiduciary duties so that the court can feel

comfortable in giving their decisions credit under the business judgment rule.

Remember again that the business judgment rule depends on the assumption
of impartial decision-making. When a debatable decision is made by impartial

fiduciaries with no interest other than making the company more profitable

for its stockholders within the limits of legal discretion, the decision may go
wrong but there is no fear that the decision was made for an improper reason.

When, however, a debatable decision is made by decision makers who harbor a

conflict of interest, and the decision can be attributable to that influence, stock-
holders understandably harbor suspicion and the business judgment rule may

not apply.

For the impartial directors to check managerial self-interest in such a debata-
ble situation, they also need good information and advice. If the advisor who is

supposed to help the independent directors ensure that a business decision is

informed and impartial brings to the table a conflict of interest of its own, the
problem is rather obvious. You typically don’t cure a conflict by layering on an-

other one.

Now, of course, not all conflicts are the same. It is essential to get legal and
financial advisors with the breadth and depth of experience to check manage-

ment and to give excellent substantive advice.17 That means some conflicts

15. City Capital Assocs. L.P. v. Interco Inc., 551 A.2d 787, 796 (Del. Ch. 1988).
16. Smith v. Van Gorkom, 488 A.2d 858 (Del. 1985).
17. Although not the central focus of this lecture, the selection process for advisors in terms of

quality is important. For starters, by hearing from several qualified financial advisors seeking to be
retained, the independent directors begin the necessary deepening of their knowledge base in a con-
text when they may need to counter management. For another, it is important that the independent
directors—in a situation when they have not made sure that the company’s regular financial advisor
owes its retention and tenure to the independent board majority and not management, and when
they must therefore hire another financial advisor—seek out the best and not go with a singular
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will be inevitable because advisors with the necessary expertise—e.g., daily
knowledge of financing markets—will have worked with many other clients.

Companies cannot afford to pay pet advisors to stay on the shelf for their epi-

sodic, exclusive use.
But there is a difference between the typical conflicts that involve a bank or

lawyer working semi-regularly on engagements for key players, such as private

equity firms, and more unusual, more material conflicts. If a bank or law firm
has an unusually thick relationship with a likely strategic buyer, it may not be

well positioned to help a target run a sales process or, at least, there must be con-

sideration of what happens if that client emerges as a real potential buyer. If,
however, the bank has a private equity arm with a portfolio company making

a bid for a client-target, common sense dictates that that is not an immaterial

conflict or typical advisor client relationship—it is unusual and a straightforward
instance of self-dealing that is no different than would be faced by a controlling

stockholder seeking to take the company private. An advisor cannot simulta-

neously be the bidder and the target’s financial advisor without raising legitimate
concerns, and therefore subjecting their director clients and the entire process to

suspicion and legal risk.

Thus, when advisors are selected, the full factual situation must be made
plain. If the bank itself has a conflict and is trying to argue that its “team is in

an insulated silo,” all the key facts about the team must be put on the table.

Ultimately, it is the board’s decision about whether and how to proceed. Full

recommendation of management. Does this mean management and general counsel should not be
asked for their thoughts on whom to retain? No. They should be asked, but this way: who are the
very best, top-drawer financial advisory firms that should be considered in a bet-the-company situa-
tion? Who are the top dog M&A transactional and litigation firms? This is an especially useful time to
have directors who are active executives at other public companies. These directors should ask, with-
out disclosing anything confidential, the same question of the relevant managers at their other com-
pany. The stress, though, has to be on getting the very best in a bet-the-company situation. Obvi-
ously, if the company is a small or mid-cap one, financial realities will come into play. But in any
situation, it is important that the independent directors receive advice from advisors who, if possible,
would be considered to outgun management’s advisors, and at the very least, be considered a genuine
peer in quality. Directors should be reluctant to draw on their own prior experience in working with
financial advisors and legal advisors unless that experience was equivalent. I have seen many cases
where in a going private transaction, the independent directors have gone with an outgunned finan-
cial or legal advisor, and the record reflects that someone on the special committee had experience
with the firm in a much less high-stakes situation (such as dealing with a small tax issue or non-
conflict small asset sale). The other common situation involves independent directors hiring an out-
gunned bank and law firm because of cost concerns when management has expensive advisors on its
side and the transaction on the table is a cash-out situation for the public stockholders. When this
combines with another common situation—the CFO and general counsel recommended a package
of advisors at a different level of the advisory food chain and the independent directors just accepted
their advice—the economic results for stockholders and the litigation outcomes for the defendants
are often poor.
As to how to best engage counsel, a thoughtful independent director suggested this approach: “My

recommendation is . . . that a committee of the board interview at least three different firms, and that
an emphasis be placed on an appropriate degree of independence and competence. On the compe-
tence front, ask the firm about similar transactions on which it has advised. On the independence
front, ask for all the bad news that could be presented in the worst possible light. Then, once it
has counsel in place, the board is in a much better position to address the potential conflicts
among other advisers.”
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disclosure of relevant facts is important. In this regard, investment banks seem to
be less well positioned than law firms because they seem to permit individual

bankers to actively buy and sell securities in ways that law firms prohibit. In

law firms, the idea is that limiting conflicts will result in the partners making
more money because the firm will have more access to business. Also, the ethical

rules are tighter for lawyers.18

But what is critical is that banks have a sensible and defensible disclosure pol-
icy that tracks and helps surface potential material conflicts. Again, this is an area

where folks tend to say silly things. No one is interested if a banker owns an

index fund. But if a bank itself owns a major equity position in a buyer who
has expressed interest, the directors should know that in determining whether

to hire the banker on the sell side. When that is the case, it is also perfectly rea-

sonable for them to want to know if members of the proposed team also own
material amounts of equity in the buyer, especially if the bank is saying it can

“manage” the conflict because the team is walled off from the private equity

unit. The point is that conflicts can enter at the firm level and at the individual
advisor level. Both require attention.

It is also vital that there not be a partial approach to conflict disclosure, which

leaves open the possibility for “oh by the way” moments that were foreseeable.
Disclosure is comforting to clients and the courts, as it suggests a forthright at-

tempt to grapple with self-interest in a principled, ethical way. Telling the direc-

tors that you wish to participate in the financing even though you are a sell-side
advisor is upfront. Not indicating that you are simultaneously trying to play on

the financing side in an industry rival’s ongoing strategic process is an omission

that will generate legitimate suspicion when your side conduct is exposed. That
is especially the case when the board has relied on your strategic advice in mak-

ing difficult choices about how to run an auction.19

18. By indicating that law firms have more evolved systems of conflict identification and limita-
tion, I do not mean to imply that it is easy for them, either. It is not. Just like investment bankers,
the best law firms have many clients and corporations that cannot afford to put them on retainer,
particularly as standby counsel for conflict situations. I also am not purporting to say that setting
up conflict identification and limitation processes for investment banks will be without complexity.
But, there is likely much that investment banks can learn from the more evolved experience of law
firms, and by focusing on this important issue, investment banks will do a better job of surfacing
conflict issues and of addressing them with their clients forthrightly. This will improve the industry’s
reputation for integrity and minimize the litigation risk to their clients that banker conflicts some-
times generate.
19. Of course, the surfacing and management of conflicts is not limited to the advisors to the

board or to management. It is critical that the questionnaires used to identify independent directors
for stock exchange purposes be considered, but only as a starting point in identifying those directors
who, in the specific M&A context, are independent and capable of serving on a special transactional
committee or for other purposes where independence is vital. To identify potential director conflicts,
it is vital to surface the interests of management, those of likely bidders, and of the advisors. If a di-
rector indicates that he is a “friend” of the CEO, the thickness of that friendship needs to be explored.
A couple of rounds of golf a year is one thing, shared family vacations every year for a decade is quite
another, because the friendship may be more in the nature of a familial one. Even more so are outside
financial entanglements between a director and a CEO such as private investments even if unrelated
to the corporation’s business. Through this inquiry, counsel should also have a better chance to iden-
tify directors who seem to be (and ought to be) reluctant to play the required role. Furthermore, the
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As a practical matter, hiring the legal advisor early for the independent direc-
tors is critical to addressing both banker retention and conflicts, and reaching

sound decisions about the approach the board should take to issues such as

whether to have a special committee and who should serve on it.20 Without ex-
perienced legal advice, the independent directors cannot think through these

and other important early-stage issues effectively.

THE DANGERS OF THE “PITCH” PROCESS

As a transition to giving some practical suggestions for helping your clients

more effectively during M&A deals, I will highlight another early-stage danger
and how it can result in deal risk and litigation opportunities for plaintiffs’ law-

yers. That danger results from the “pitch” process by which financial advisors are

selected.
As should be the case, what financial and legal advisors “pitch” when they

seek business is not that they will give a caveat-laden fairness opinion or cau-

tiously qualified legal advice. They pitch their M&A savvy: their knowledge of

purpose of the inquiry should not be a rote one of legal box-checking. Independence in fact, not just
form, should be the goal. If an independent director has served for a lengthy time on the board with
the same management team in place, it is natural if that director’s relationship to management has
changed over time, particularly if they have worked through difficult and challenging issues together
and if the director came on board when the CEO was already in place. If such a director is on the
board, it is important to inquire about how his relationship with management has changed and
whether he is prepared to be adverse to them whenever it is necessary to protect the stockholders.
If he is reluctant, that does not mean that he must recuse himself from all board activities, but it
does likely mean that he is poorly positioned in terms of mindset and fortitude to serve on a special
committee required to bargain with and if necessary say no to management.
20. The fact that an M&A process might generate potential conflicts does not mean that a board

should jump to create a special committee. If it is clear that the advisors owe their allegiance to the
independent board majority, the deliberative advantages of including the full board should not be
sacrificed lightly, especially when situational conflicts can be dealt with in a more measured way.
In this regard, it is important to note that a manager with a conflict does not get a free pass from
complying with her primary fiduciary duty to her employer. At all times, a conflicted party must
be available to share her managerial, company-specific, and industry-specific expertise with the in-
dependent directors and their advisors. In a situation when the process may involve strategic buyers,
management’s expertise remains critical, even when there are qualified outside advisors. But it is im-
portant that directors continue to ask managers with conflicts hard factual and strategic questions.
Doing so has two purposes: i) it ensures that the directors get the fullest information base because
even people with conflicts may nonetheless have material information that cannot be obtained
from others; and ii) asking the managers directly keeps them honest in the process generally, and
they often will provide straightforward answers. The advisors and independent directors can then
view any responses with the gimlet eye required when dealing with a conflicted party.
A related note of caution is in order, however. A savvy deal advisor suggested to me that in situ-

ations when the board is not operating through a special committee, there is a dangerous tendency
for the board to step back from the process of hiring the legal and financial advisor. That advisor sees
this as problematic because of the softer forms of conflict that management almost invariably faces in
M&A situations. Management may prefer one buyer over another for self-interested reasons, and
may, for example, evaluate an offer from a private equity buyer differently than an offer from a stra-
tegic rival because of its self-interest. This type of soft conflict can come together with the advisor’s
own soft conflicts and create issues that the independent directors could have avoided if they were
involved in the advisor selection process more actively. This deal advisor fears that some of these is-
sues never come to the surface in a way that is visible, but that they affect the outcomes of processes
in a manner that injures stockholders.
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relevant capital and industry markets, how to test the market, fend off adversar-
ies, and get the best deal for their clients. They inform their prospective clients of

their experience and successes. They entice them with the prospects of a rosy

outcome.
And herein lies the origin of some of the disconnect between the reality of

what financial advisors are hired to do, and how what they do is reflected in

the record of board deliberations.
At the hiring stage, the focus is where it should be, which is on the full range

of expertise a financial advisor can bring to bear as a financial advisor. That

sounds tautological, but it is not. Rarely is the pitch about the amazingly careful
way the bank crafts the tiny scope of its final fairness letter. Rarely is the pitch

about the bank’s mastery of forward beta estimation or the Gordon growth

model. Rather, the focus is on the bank’s experience in advising clients in
major strategic processes and obtaining successful economic outcomes. The

bank’s industry expertise, insight in relevant financing and other markets, and

ability to help the client achieve a great outcome are central considerations.
But embedded in the pitch process is a real hazard. If a board is going to sell

the company, it is logical that it will hope to do so at an excellent price. The

board ought to try to get the best price, and to put the company’s best foot for-
ward. Management may well be genuinely optimistic about its plans—even in a

sale process, and perhaps most of all if a private equity firm is the likely buyer—

and believe that these plans will translate into strong future cash flow. The man-
agement team is likely to enjoy hearing a pitch that suggests that the company’s

management has market confidence and is therefore a “selling” strength. These

tendencies toward bullishness, however, can bias the process against measured,
more realistic pitches. A sober approach may be seen as a downer, as indicating a

defeatist approach in comparison to pitchmasters who evince a confidence that

the outcome will be highly favorable.
There is also danger in the opposite direction. A management team dreaming

of rolling into the private Newco may not want the price to be so high that its

ability to reap rewards down the road is under pressure. Directors’ ears must
be tuned in all directions.

Another important danger is present, too, which I will discuss later. The bull-

ish “pitch book” usually becomes the documentary template for all the financial
advisor’s future board presentations, including the one supporting the fairness

opinion. But the first iteration is a sales document, in which the natural direc-

tional emphasis is toward being bullish, not balanced.
For all these reasons, the independent directors more than occasionally go

into the early stages of a sales process with the financial advisor who had the

most optimistic take on the company’s prospects for a successful outcome, not
the one with the most realistic take. Combined with managerial overconfidence,

this can cause the selling assumptions to go beyond the responsibly aggressive

(which is what the board is duty bound to use in order to get the best outcome)
to what buyers might find as lacking in credibility. Because the independent di-

rectors depend on the financial advisor as their primary source of expertise in the
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process, particularly when management faces conflicts, this distorting effect can
result in a process that goes backward. When that happens, lack of clarity in the

record can create big targets for effective plaintiffs’ lawyers, eager to show that

managers, financial advisors, and directors accepted a deal at odds with their
own recent estimates of the company’s prospects.

That lack of clarity often relates to the most important advice a financial ad-

visor gives to independent directors when a sales process involves management
conflicts. In that situation, a special or transactional committee is often empow-

ered to make the key decisions about how many potential buyers and what kind

to solicit in the process, when it is the right time to reduce that number down to
a smaller group of final bidders, how to generate competition among the bidders,

and whether and on what terms management may talk to buyers who may wish

to keep them after a deal.
At the early stages of the sales process, buyers, particularly private equity buy-

ers, often send in expressions of interest that are as bullish as the pitches them-

selves. Early on, private equity firms can all write the entire equity check, make
stockholders happy, and, of course, have more confidence in and love manage-

ment more than anyone else in human history. After reasonable due diligence,

they will be ready to do a binding deal.
Then the process begins in earnest. Three firms get selected to get to the final

round. And at that stage, harder questions begin to be pressed. One of the com-

pany’s key product lines seems to be fading in popularity. Or management’s
competence in projecting the future is suddenly more suspect, as indicated by

various factors. Of course, these all could be real issues. Or some, or none, of

them could be real.
But what has often been real is that a board gets to a point where it has three

buyers expressing interest at price levels above $24 per share, and then ends up

doing a deal at $22.25. Not only that, but the record shows that under the man-
agement’s base case assumptions used in the sales process, $22.25 is at the bot-

tom end or even below the range of fairness. Two other buyers who made ex-

pressions of interest at $23.50 per share were excluded from the process
earlier. The eventual buyer was a pairing of two of the original finalists, who con-

cluded in the final round that their initial confidence that they could write the

entire equity check was shaken. And, often, it will be the case that management
is going to stay on with the buyers, and has reached an agreement to roll half of

their equity, get a hit to the money machine from the other half, and thus has

different incentives than the other stockholders because a higher price for the
rest of the equity is a higher hurdle for them to get over going forward with

their new employers.

This situation will be viewed skeptically by the plaintiffs’ bar. They will pose
probing questions. Why are you doing a deal at all when the price is below the

discounted cash flow value used as the base case in the sales process? Why did

you not go back to the potential buyers you excluded earlier who expressed an
interest at a higher price than the price paid in the eventual deal? Why did you

not at least release them and other buyers from the “don’t ask, don’t waive” pro-
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visions of the standstill so that they could make a superior proposal under the
final merger agreement? Why did you, as independent directors, go back and

ask management to update their base case projections based on bidder feedback?

Was it because your financial advisor told you it could not give a fairness opin-
ion based on the original projections? Was this the same financial advisor that

stood to get 1 percent of deal value for any deal, and only a much smaller fee

if no deal ensued? Why did you let two buyers club when those buyers had in-
sisted beforehand that they could write the whole check?

How well you are able to answer these questions can be the difference be-

tween getting a case resolved early and having it haunt you for a long time.
And your clients’ ability to answer those questions well, when asked years

after the fact, will be determined not just by the substance of what the directors

in fact did, but by whether they can remember what was done and why in es-
sentially the same way and whether the written record helps them or itself gen-

erates grounds for skepticism.

As for substance, let’s assume that at each stage all the right things were done.
At the early stage, the base management case was put together rigorously, tested

by probing questions of the board and by the financial advisor. It was genuinely

based on management’s best estimates and market conditions, and it was supple-
mented by a more bullish stretch case.

The targets of the sales process were picked with care, and all logical strategic

and financial buyers were included. The narrowing of the process made sense,
and there was no reason for management to prefer those included in the final

round over those excluded.

When the auction went south, the directors were taken through a thorough
process. The objective factors that various bidders had raised in due diligence

were considered and presented. Those factors came from the finalists and others,

and were consistent in theme. Management conceded these factors were legiti-
mate weaknesses and the financial advisors confirmed that the concerns seemed

to be genuine because they emerged from many buyers. The directors and their

advisors then reevaluated whether to sell in light of current information and the
fact that the price was less than was earlier thought achievable. The directors also

evaluated whether to go back to bidders who had been excluded. The directors

received advice that those bidders were unlikely to maintain their previous price
levels because they would have the same concerns as the final bidders. The fi-

nancial advisor and management also reported that the final bidders were wan-

ing in interest, and that two of them indicated they would drop out if they could
not partner with someone else. The directors asked all the right questions, and

were told that the industry is weaker than it was at the beginning of the process,

and that all factors weigh in favor of striking a deal now, which would still be at a
solid premium to the pre-process price.

The directors asked whether the deal would be subject to a post-signing mar-

ket check. The advisors indicated that it would be, but not as to players in the
process, all of whom signed, as the board knew and had been advised, an assign-

able standstill. To gain better bids, the company had indicated to bidders that

Documenting the Deal 693



the winner would get an assignment against other players in the process. The
board asked whether the company could pull the standstills now. The advisors

indicated that they feared that the remaining bidders would drop out.21 As be-

tween any of the three remaining players, there was no material advantage to
management, and the next tier bidders who had been excluded were all private

equity buyers too, likely to treat management no worse.

Furthermore, the financial and legal advisors had fully disclosed any potential
conflicts early in the process, and none of them had any greater relationship with

the final round bidders than with many of the other private equity buyers in the

process. No strategic buyers expressed a serious interest after the initial stages of
the process, even though many were invited.

The board decided to sleep on it for a couple of days, but asked management

to update its base case taking into account in a responsible way the feedback that
emerged during the diligence process—a process that had been monitored at all

stages by the legal and financial advisors for consistency and quality. The finan-

cial advisor was asked to be involved in reviewing the base case and to raise any
concerns about whether the revisions are sound.

When the board met again, it received a revised financial presentation. The

board asked tough questions and the financial advisor indicated that it had
done its own skepticism check. But the bottom line was that under the revised

projections, a price anywhere above $22 was solidly within the top half of a dis-

counted cash flow fairness range.
The board went over the process again, considering whether the process

should be halted and the company should return to an independent strategy,

but decided to proceed and strike a deal, based on a final round of bidding be-
tween the one bidder that was willing to write the entire check and the other two

as a club. The winner was the club.

Now, of course, plaintiffs’ lawyers will look at this darkly. But as told, this is a
story where independent directors made a tough but fully informed business

judgment in pursuit of a good outcome for stockholders.

If this is the story the court accepts, the plaintiffs will lose. But for that story to
emerge, it will be important that the written record do certain things.

First and foremost, the business advice given by the financial advisor has to be

in the record. When the directors remember that they selected the buyers to tar-
get based on input from their financial advisor as well as management, they are

entitled to see that in the board books themselves or the minutes, or best of all,

both. When the directors receive advice from the financial advisor about win-
nowing down the buyer pool, it should be documented. At all key stages, and

particularly when the process begins to go backward, the input that the directors

receive from their independent financial advisors should be documented.

21. An alternative for boards is to include in the standstill from the get-go a “fall away” provision
lifting the standstill in the event that the company enters into a definitive acquisition agreement. In
that case, however, the standstill is of no value in the sales process to convince bidders that they only
have to win the auction once against the other parties in the process.
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But often it is not. There is a debate about why between management lawyers
and investment banker lawyers that only NSA surveillance can resolve, but the

only winner of that debate is the plaintiffs’ bar.22

Too often, the record is sanitized to eliminate any real business advice given
by the financial advisor about selling strategies, price, and the viability of the

company’s projections and prospects; in sum, about all the things that matter

and the real reason why the financial advisor has been hired. The point of the
sanitization seems to be to ensure that no advice is reflected in the record that

would be inconsistent with the limited fairness opinion letter, which is little

more than a blanket disclaimer that any reliable advice was given.23

This sanitization is a disservice to the client and the bank itself. If directors are

given advice orally, then the directors are entitled to have it documented. If an

advisor wants to “unsay something,” the only professional way to do that is to go

22. Many transactional lawyers who represent boards claim that the lawyers for the financial ad-
visor are largely responsible, and that these lawyers try to sanitize the record of any advice of the fi-
nancial advisor that is not strictly consistent with the caveats in the fairness opinion letter. Mean-
while, senior investment bankers tell me that they recognize that the primary value they provide is
not in delivering a fairness opinion, but in all the important business advice they give that leads
to a good transaction (or results in avoiding a bad one). They claim that they want their full advice
documented in the record and that their lawyers know that. It may be that the disconnect is this. The
senior banker and the senior transactional lawyer are not necessarily as involved in documenting the
deal as others, and the senior banker may have relatively little contact with her own lawyers, who
are also necessarily less familiar with what actually goes on in the boardroom than the board’s
own law firm. Why? Because the banker’s lawyer is usually not at director meetings.
Meanwhile, distinguished lawyers who represent investment bankers as outside counsel in trans-

actions tell a different story, and one that has a plausible ring. The lawyers for investment bankers tell
us that they rarely, if ever, get to see and comment on draft minutes, and that that is also true as to
their clients. Rather, what typically happens is that the lawyers and their clients are confronted with a
draft of the merger proxy’s background section, and that generates a discussion about its accuracy,
with the bankers working with their counsel to ensure that the proxy is accurate to the best of
their recollection. At this point, the bankers and the lawyers might see minutes, but all in a lump
and after they have been finalized.
The lawyers for the bankers also contend, with historical justification, that minutes are often not

prepared and approved in a reasonable time after the meeting in question, but consistent with the
lump experience, are finalized and approved in a mass at the end of the transactional process.
The lawyers for the bankers indicate that it is their perception that counsel for the directors them-
selves seem to be interested in keeping the record bare, and that the quality of the minute takers
(and merger proxy drafters) they employ is erratic. They also contend that more consistent involve-
ment for themselves and their clients in helping to generate timely minutes will increase the level of
genuine disclosure about the advice bankers give in the boardroom, not decrease it. Like their clients,
the lawyers for the bankers contend that they understand a financial advisor is paid primarily for its
financial and strategic advice and not for the delivery of a fairness opinion.
The disconnection potential is obvious, but the main point is that finger-pointing does not solve

the problem, and only aids the plaintiffs.
23. I asked an accomplished corporate litigator why board minutes were sanitized of the banker’s

most important business advice. This litigator indicated that it resulted both from actions by the
bank’s own counsel and by self-editing by the board’s transactional counsel: “For whatever reason,
the crucial advice often doesn’t make it into minutes. Bankers want to advise as to fairness. They
are happy to see that in writing. What they don’t like to see in writing is their answer to the following
question—‘in your view, have we done all we could to get the highest price reasonably attainable?’
They would never opine on that issue, and don’t like to see their advice in black and white. I also
agree that sometimes lawyers self-edit—doing their clients no favor.”
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in the boardroom and unsay it, and have the record reflect the original advice
and the retraction.

Second and more generally, at each important moment of judgment, the re-

cord should reflect the reasons why the board acted and upon whose advice.24

If particular situations raise conflicts, the record of how the conflicts were taken

into account should be made clear. If key financial assumptions, such as base

case projections, need to be revised, the reasons why should be made clear,
the process for revising them should be included in the record, and the oversight

of the revision process, including the role of the financial advisor in that process,

explained.
Finally, the best documentation process builds on itself. If early in the process,

board books and minutes are produced in an accurate and complete way, the

board will be able to go over its steps again more accurately, assess whether it
made any errors, and consider what to do about them. This can involve going

over the bidder pool, the reasons for inclusion and exclusion, and whether

they are still relevant. This can involve going over the evolution in the financial
assumptions that management and the financial advisor were using, to ensure

that any changes were principled and based on objective factors untainted by

self-interest. If, by contrast, the board books are rote updates of the pitch
book, and do not reflect the board’s deliberative process or the advice given,

the directors and the advisors are compromised in their ability to consider

their options.25

24. Because directors are entitled to rely upon legal advice as a defense, careful thought has to be
given about how to reflect the advice of counsel. The Delaware courts have tried to enable directors
to fairly use an advice of counsel defense by waiving the privilege as to transactional advice, while
not requiring them to broadly waive all privilege. But, as a matter of fairness and integrity, directors
must be willing, if they are to rely on the advice of counsel as a defense, to waive as to the subject matter
of the advice. SeeMennen v. Wilmington Trust Co., C.A. No. 8432-ML, 2013 WL 5288900, at *6 (Del.
Ch. Sept. 18, 2013) (“A party’s decision to rely on advice of counsel as a defense in litigation is a con-
scious decision to inject privileged communications into the litigation. That decision operates as a par-
tial waiver of the privilege. The waiver is ‘partial’ in the sense that it does not open to discovery all com-
munications between the client and its attorneys, but only those communications that relate to the
subject matter of the disclosed communications.”); Transcript of Oral Argument at 89−90, Pfizer,
Inc. v. Warner-Lambert Co., C.A. No. 17524 (Del. Ch. Dec. 21, 1999) (recognizing that a defense
based on reliance on the advice of counsel effected a waiver of the attorney-client privilege as to
“any documents, notes of conversations, and advice of counsel that was given to the Warner-Lambert
board concerning th[e] transaction,” but that anything reflecting “discussions with the Warner-Lambert
board concerning th[e] litigation brought by Pfizer” or any “attorney-client advice or product informa-
tion presented to the board regarding [that] litigation” “would be an appropriate subject to redact” or
withhold). See generally Zirn v. VLI Corp., 621 A.2d 773, 782 (Del. 1993) (“A party should not be per-
mitted to assert the privilege to prevent inquiry by an opposing party where the professional advice,
itself, is tendered as a defense or explanation for disputed conduct.”). When independent directors
are forthcoming with independent counsel, moreover, one would hope that legal advice, if revealed,
would enhance, not detract, from the integrity of the director decision-making process. This line-
drawing is necessary because directors will be sued as soon as public hint of an M&A situation arises.
25. Consistent with being careful about the record, the legal advisor must also focus the board on

the proxy statement that the company files in connection with any M&A transaction. In particular,
the background section setting forth the basic events and process that led to the signed transaction is
important. For starters, the entire proxy statement is something that the directors are responsible for
under federal securities law and as fiduciaries under state law. More practically speaking, that proxy
statement—and often its preliminary public form—will form the core document from which
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And, the differences in recollection that will exist and the unexplained and
debatable decisions that will permeate the process will be attributed by the plain-

tiffs to conflicts of interest harbored by management, the financial advisor, and

perhaps even by the independent directors’ own equity packages. With this con-
text in mind, I will now turn to some specific topics that, if handled well, will

reduce your client’s target zone. Because humans seem to be more motivated

by fear than reward, let me state it in the negative: if you mess these up, expect
to take a lot of splatter in the game of M&A litigation paintball.

BE CLEAR ABOUT YOUR APPROACH TO MINUTE-TAKING

Lawyers and clients debate whether it is preferable to have short- or long-form

corporate minutes. There are good arguments on both sides of the question.

Those who favor long-form minutes emphasize the importance of documenting
in full why the directors made the decisions they did in a high-stakes situation that

is likely to be the subject of litigation. Because directors may be cross-examined

about events years after they occurred, many skilled lawyers believe it is critical
that the minutes identify the key factors that the directors considered, including

the input of advisors, and spell out why the directors took the action they did.

By contrast, those who favor short-form minutes note that long-form minutes
sometimes look like a transcript without having the accuracy of one.26 When

long-form minutes are done poorly and identify what some directors said but

early-filing plaintiffs will craft their complaints. Material accuracy and completeness is therefore im-
portant. Not only must the directors review the draft, it is also important that other key advisors, like
the financial advisor, review it carefully. That does not mean a lawyer for the financial advisor who
was not in the room for the key events, but the financial advisor team members themselves who were
involved directly in the relevant events. Of course, if the process all along was documented with more
care and completeness, this review process will be more accurate and easier to accomplish.
26. In many cases, board minutes are written in broad, general terms, and omit the nuanced discus-

sions that involve the board and management, even though those discussions demonstrate the duty of
care and careful deliberations that the board is trying to maintain. This is likely because the general
counsel and outside counsel are worried about the increased litigation costs (discovery, depositions,
arguments about the implications of reported questions and comments, etc.) that will be generated
by detailed notes attempting to capture or characterize what directors said during the meetings. That
is understandable, but there is a difference between attributing statements or concerns to particular di-
rectors, and capturing the full range of factors that the board considered in its deliberations. The value
of a group process, after all, is to benefit from different perspectives and expertise. It would therefore be
surprising if each director gave identical weight to the same decisional factors. Documenting the range
of factors the board considered will still result in directors having somewhat different recollections of
what was most important, as is natural with all human attempts at memory, but it will provide a more
reliable memory aid that will diminish material disputes regarding what the board did and why.
Some experienced corporate lawyers have made the point that there is a difference between quality

long-form minutes that capture the relevant issues a board considered and what the board decided to
do, and poor quality long-form minutes that read like haphazardly selected excerpts from a trial
transcript:

Comprehensive v. Minimalist. Meetings minutes documenting an M&A process should be com-
prehensive. Even if the company generally employs a more minimalist approach in preparing
board and committee minutes, highlighting only high level topics of discussion, once a sales
process or merger negotiation is underway, the board or committee, in consultation with
counsel, should consider the benefits of more detailed minutes to document the meetings per-
taining to such process.
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do not mention others, plaintiffs’ lawyers can be expected to claim that the un-
mentioned directors were inattentive or worse. Long-form minutes often com-

bine a fulsome use of words with a failure to identify with precision the actual

decisions made by the board. Directors often testify that a particular subject re-
ceived a lot of discussion, but the minutes either do not mention the subject at

all, or cover it so briefly in contrast to other subjects as to suggest that the direc-

tors’ testimony is not accurate, and perhaps intentionally so. Proponents of
short-form minutes point out that you can focus on being more precise, and

use other documents, such as the bankers’ book, to provide more details

about decisions made.
Plaintiffs’ lawyers do look hard at minutes, and will focus upon disparities in

the amount of space given to various topics. An incoherent approach to minute-

taking can give them opportunities for great fun. For example, it is often possible
for an experienced lawyer or judge to identify board minutes involving different

minute takers. I have seen several situations where what seemed like a rather

mundane board determination regarding a routine tax matter, for example,
was documented with three pages of minutes. Within the same meeting minutes,

a brief paragraph dealt with an update regarding a strategic M&A search process.

At trial, the directors insisted that the discussion of the strategic search took up
most of the meeting time. But they could not explain why the minutes for the tax

matter are three pages long and contain all sorts of factors the directors suppo-

sedly pondered. Most likely, of course, is that the minute takers were different
and the in-house counsel who prepared the tax resolution crafted minutes in ad-

vance with all of the relevant factors and considerations, and that the lawyer’s

text was put in the same document with the cryptic and short update about
the strategic search.

My point for today is not to urge a long-form over a short-form approach. But

it is to urge clarity about the approach taken.
For everyday board business, for example, it may be impractical for a small or

mid-cap company to employ long-form minutes because the company cannot af-

ford the in-house or external legal staff to do such minutes well. In that context,
having a policy of using short-form minutes with clarity about what must be

captured—the precise issue before the board and the precise action taken—

might be optimal. But even then, there may be situations where it is advisable
to deviate from the short-form default. For example, long-form minutes might

Not Verbatim Transcript. Although minutes should be comprehensive, they generally should not
contain a verbatim transcript of conversations that occurred during board or committee meeting[s].
They also need not identify which directors made particular statements or raised particular issues, as
such a practice could have a chilling effect on the exchange of information and opinions during the
meeting.

Michael A. Pittenger, Janine M. Salomone, Pamela L. Millard, Ryan T. Costa & Jacqueline A. Rogers,
M&A Deal Counsel’s Role in Creating a Winning Written Record for Defending Breach of Fiduciary Duty
Litigation 31 (Apr. 4, 2013) (ABA Business Law Section 2013 spring meeting materials).
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be advisable if the audit committee is presiding over an important internal inves-
tigation and has employed outside counsel to advise it. The board should then

document why it is using long-form minutes, and it should be clear at full board

meetings about how the minutes will be produced. For example, if only the min-
utes from the part of the board meeting dealing with an audit committee

matter—or as is typical, an M&A matter—are to be in long-form, that should

be clear in the minutes themselves.
This sort of situation, of course, commonly arises in the M&A context, partic-

ularly when a special committee is formed. In that case, outside counsel is often

well equipped to prepare long-form minutes whose quality and accuracy justify
the risks entailed. But always be clear what approach is being taken, so it is un-

derstood by all upfront, and is not the subject of after-the-fact skepticism and

criticism by dissident stockholders.

THE POWER OF RED-LINING

One of the most powerful error-preventing tools in modern technology is the
ability to generate drafts that can be accurately compared with their predeces-

sors. No responsible transactional attorney fails to obtain a redline, blackline,

compare rite, or what you wish to call it when she receives a draft back from
her negotiating adversary.

But this standard practice is not used in a sensible way by the advisors of

boards of directors. And this standard practice would be helpful as to materials
that are core evidence in every M&A litigation: the presentations made to the di-

rectors by the financial advisors.

I am told that the United States of America’s technology capacity is not suffi-
cient to allow for the production of a legible PowerPoint redline or compare rite

version. Count me as patriotic. My law clerks over the years have demonstrated

an ability to do a compare rite version of most anything. If this is the only hurdle,
I believe our nation is capable of vaulting it. Only someone who does not like hot

dogs, hamburgers, cheesesteaks, lobster rolls, clam chowder, shrimp and grits,

jambalaya, pit beef sandwiches, brisket, barbecue ribs, Good Humor ice cream
bars, spaghetti and meatballs, fish tacos, Kentucky Fried Chicken, or things

fried at state fairs could question our nation’s ability to do this; in other

words, only someone who despises America itself.
As experienced drafters know, the use of redlining is essential when dealing

with a document that, in basically the same format, has been in use for some

time. When that happens, there is a lulling effect. There is a tendency to miss
additions because of the difficulty of reading with enthusiasm and concentra-

tion a document that repeats information the reader has seen many times

before.
Bankers books hazard this lulling effect at its most anesthetizing level.

Whether it makes sense or not, the final presentation made by a financial advisor

to a board of directors in connection with delivering its fairness opinion on a
merger agreement is typically the ultimate iteration of the pitch book that the
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advisor used to obtain the engagement in the first place.27 That pitch book will
often contain illustrative valuation information that looks identical in form to

that which the financial advisor later begins to tailor based on client-specific

input and more current market information. The so-called football field will al-
ready be lined with a broad array of methods to value the company.

During an active M&A process, there is a lot going on and things are happen-

ing fast. The financial advisor uses a team, and more junior analysts help the
more senior bankers update their financial analyses. During the representation,

key inputs to valuation models can be altered, for myriad reasons, most of which

are appropriate. But altered they often are, and these alterations can have a real
effect on the bottom line indication of value.

Changes made to board books that make the deal look fairer are often viewed

with suspicion by plaintiffs’ lawyers. They will argue that the changes, rather
than being a principled application of corporate valuation theory to updated

facts, are an attempt by the financial advisor to justify a suboptimal economic

result, such as an auction process that has yielded a price less than was initially
hoped for. When the changes are shown to directors in cross-examination and

the directors cannot identify why the changes were made, the directors are em-

barrassed and fumble through the moment. When the senior banker himself is
less than certain about the why, as is not infrequently the case, particularly when

a junior banker made the change, only one side of the v. benefits—and it’s not

the one where the defendants’ names reside.
The deployment of a redline version minimizes this risk. Producing a redline

will help the banking team itself focus on the changes being proposed and make

sure they are correct, including making sure that it made the change (e.g., cost of
debt) in all valuation methods to which it is applicable.28

Thus, from a quality control perspective, attaining and focusing on a redline is

valuable and should be done by all advisors, including legal advisors, who pres-
ent a document that is an update of a similar presentation.29 The team that uses

27. In some pitches, admittedly, financial advisors do not do a football field. But they usually do
one in a board book very early after retention if they did not do one earlier, and the form of that first
board book tends to become the basic template for all the rest.
28. This is a real life issue. In one previous case, I remember the difficulties defendants and their

advisors had in addressing just that situation in a challenge to the fairness of a merger. Why, the
plaintiffs asked, would the company’s cost of debt be changed? Could it be to make the deal look
fairer? And if the old cost of debt was no longer reliable, why was it still present in another valuation
in the same presentation? The Delaware Court of Chancery is historically careful not to hang defen-
dants on what could be the normal, good faith infelicities that creep into all complex documents that
are produced under time pressure. But when the change cannot be explained persuasively and tends
to justify a result that is under a fair challenge, the court cannot ignore its duty to consider that factor
along with the other evidence. And, of course, not every case is heard in the Delaware Court of
Chancery.
29. There is, of course, a danger to redlining itself, which must be kept in mind, particularly by

advisors, but also by directors. Although redlining is vital in enabling the reader to focus on the as-
pects of a document that are changing over time, it is also important that the clean version be read
periodically. If the clean document is not read, mistakes can be missed early and never get corrected,
or information may not be digested in the unaltered parts of the document. It is critical to carefully
read the clean version of important documents, including contracts, at key intervals.
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the redline for that purpose should not be limited to whatever advisor is present-
ing the document that is an update of a similar presentation but also the legal

advisor. The financial advisor and legal advisor should review the redline and

ensure that the key changes are highlighted to the directors, with an explanation
of why the changes have been made.

If, by way of example, management updated the cash flow estimates, that

should be noted, and the reasons for the adjustment made clear as part of the
record. If an important valuation input has been altered, that should be flagged

and explained.

Documenting material changes is essential. From the most high-minded per-
spective, you are fulfilling your duty to give your clients the best possible advice

and maximizing their ability to ask probing questions and to make informed de-

cisions. From a more cynical perspective, you ensure that when your client sees a
subpoena, your senior banker and key director will “remember”—I put this

word in quotes—things the same way. Why? Not because they will necessarily

in fact remember it—although by highlighting the changes in a redlined draft
before each meeting you are in fact making that more probable—but because

the senior banker and key director will prepare to testify by reading the board

presentations and minutes. Whether or not senior bankers and key directors
are always great real-time readers, they are keen readers in advance of their

own depositions, and they are likely good at blarney. If the record explains

the reason why important valuation inputs—or search targets in an auction—
were changed, your witnesses will tend to testify to the same essential version

of events.

Here is a concrete example of how this practice can turn something that might
be a weakness into a litigation strength. Imagine a board book that comes out

five months into a process with a host of adjustments to key valuation inputs.

The book now uses a historical cost of equity that is half a percentage higher
than the previous book, and that uses different betas for the comparables.

These changes are then baked into the final fairness presentation. These changes

have the tendency to make the deal the board accepts look fairer than if the orig-
inal assumptions, which remained constant for the first five months of negotia-

tions, had remained in use.

At trial, neither the senior banker nor the lead director remembers why the
changes were made. That would not be good, right? But what if the investment

bank in question has a rigorous central committee that makes a periodic—say,

annual—determination regarding valuation inputs that should not vary across
representations. For example, what if the bank determined that the best evidence

on the historical cost of equity to use was 6.25 percent, rather than 5.75 percent,

and directed that the higher figure be used in all representations, because it
should not vary by client? Likewise, imagine the committee had decided that

all forward-looking uses of beta should give the comparable’s own beta a two-

thirds weight, and give the remaining one-third weight to the number one, on
the intuition that the beta of all companies should revert to the mean over time.
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Those sorts of changes can come in the middle of real-world deals and can
affect the outcomes that valuations produce. But why something happens mat-

ters, and if the reason why something happened makes sense, the target zone

is reduced.
Redlining helps advisors identify changes of this kind, prepare a contempora-

neous explanation for the change for their clients, and, as important, catch

changes that cannot be justified in good faith (because the proposal has no
good faith basis) or are just the result of human error. By doing so, the reliability

of advice is enhanced and so is the integrity of the process.

But the advisors should not be the only ones who see the redline. The direc-
tors themselves should see it. Giving the director the redline does not obviate the

duty of the advisors to explain the changes that they believe to be material. That

should be done.
But directors should have a chance to see for themselves in an easy way how

key information on which they are entitled to rely has changed since the last time

they saw it. A director may, because of past experience or insight, identify a
change that merits extended discussion despite the advisors’ failure to identify

it as material. A director may note areas where changes have been made incon-

sistently. Put simply, a director can act as part of the quality control process and
be better positioned to make good decisions if she is given the courtesy of a red-

lined draft that enables her to focus with accuracy on the moving parts in a docu-

ment that she has seen before. Human beings cannot read the same formatted
document time and again from front to back with enthusiasm and accuracy.

But they can go over such a document in redline form, refresh their knowledge,

and focus keenly on how the document has been modified.30

Directors are entitled to rely on the advice they are given. Reasonable reliance

involves understanding what advice is being given and how it is changing over

time.

YOUR CLIENTS ARE ENTITLED TO RELY UPON YOUR ADVICE,
SO GIVE THEM YOUR BEST JUDGMENT AND DOCUMENT IT

One of the most common scenarios in which directors and financial advisors

find themselves remembering things differently involves the football field. As

mentioned, investment bankers have a slide in their pitch books that lists virtu-

30. An accomplished corporate lawyer indicated to me the following after reading a draft of this
essay: “Far too often the bankers go through their books too quickly. Perhaps someone has told them
they have thirty minutes. Perhaps they want to catch the 5 o’clock plane. Whatever the reason, they
go through the books so quickly that, as to any given slide, if someone stopped and gave the directors
a short quiz about the most important information reflected in that slide, far too many of the directors
would fail or receive a gentleman’s C. It seems to me that bankers literally should stop after discussing
key slides and ask ‘does everyone get that?’ ‘Everyone understand why we’ve narrowed the focus to
these three potential bidders and excluded those three?’ ‘If not, please speak up and we’ll do a better
job of explaining.’ I think this approach would really help lots of boards. I can tell you from first-
hand experience, it is very difficult to teach a director something she never knew when preparing
her for her deposition. It is so much easier to remind her of something she once understood.”
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ally every possible way to value the company, and that illustrates the value range
they generate. It is called a football field because it resembles one.31

When not used with care, the football field can cause serious problems. For

starters, it has its origin in the pitch itself. As we have discussed, there are dan-
gers in the pitch process’s bullish tilt, which can result in overly optimistic prem-

ises for the sales process. I focus now on another danger.

When there is a trial on a disputed deal—an appraisal hearing or entire fair-
ness case—it is common for a financial advisor to testify that a valuation method

on the football field that is less than helpful to his client is not of material im-

portance because it is not a valuation method that was reliable under the circum-
stances. The financial advisor will often say that he advised the client to focus its

attention on only a subset of the valuation methods on the football field because

those were the most relevant and reliable indications of value in the industry
space in which the company operated.

But the independent directors do not remember that advice during cross-

examination. And when the financial advisor claims it to be true, the plaintiffs
ask him to show where it is reflected in the relevant committee or board minutes.

He cannot because it is not reflected there. The plaintiffs ask him where in any of

the board decks the advice is reflected, including the final one given in advance
of the board’s approval of the deal and the financial advisor’s own indication it

would give a fairness opinion. He cannot because none of the decks indicate that

any of the valuation methods on the football field should be given more weight
than the others.

This is an unfortunate situation because it puts the financial advisor and its

clients in a compromised position that could have been avoided. The plaintiffs
may not agree that the only relevant indications of value were a discounted

cash flow, comparable companies, and comparable transactions analysis, but

they should not be able to argue whether the financial advisor gave that advice.
The directors should have been able to rely upon the advice they were given, as a

matter of statute, and you have now put them in peril.

Related to this is an important quality control issue. M&A deals happen fast, a
lot of work is done, and the banking team may be stretched thin. Errors get made

even in the core areas of valuation. When a banking team has told its clients that

only four valuation metrics are relevant, it is natural and sensible for the banking
team to concentrate on getting those right and not attend as much to others. That

is not dangerous if the advice that the bankers gave was accepted by the direc-

tors. Imagine, for example, that a special committee agrees with the advice in

31. I do not mean to imply that the depiction of all relevant analyses on a football field cannot be
useful in a decision-making process. It is sensible to think that a comprehensive visual depiction of
the overall valuation range reflected by all relevant and reliable valuation techniques would be useful
as a thinking aid. If all techniques center closely around a price, that is comforting. If three tech-
niques go sharply in a different direction than two others, that could trigger a valuable set of ques-
tions about why that could illuminate important underlying business and economic issues important
to value. What I am implying is that if the football field is comprised of both relevant and reliable
techniques, on the one hand, and irrelevant and unreliable ones, on the other, the resulting big pic-
ture will itself be unreliable as an aid to good thinking.
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large part, but one director with some M&A expertise notes that another method
of valuation (say a leveraged recap) should be kept in mind, especially if private

equity buyers emerge as serious candidates. The committee agrees that the idea

makes sense and the bankers agree it has some utility.
What should happen then is simple. The advice, the directors’ reaction, and

the decision to focus on the five methods should be documented. Under our

law, so long as this decision was made in good faith and not for any improper
purpose, there is no reason why the remaining methods of valuation should re-

main on the football field. The next board deck could—and probably should—

exclude those methods, with a footnote indicating that the football field from
then on will include only the methods that were determined to be reliable.

If this were to occur, the banking team could focus on what is important, and

getting that as right as humanly possible. The directors get credit for relying on
your advice and there is no dispute that the judgment was made and why it was

made. Then the plaintiffs can only attack the judgment, which is difficult to do.

Meanwhile, because the banking team is now working only on what is impor-
tant, they will make fewer mistakes, the valuation work will be better, and the

plaintiffs’ bar will find their job even harder.

Of course, even if you lack the intestinal fortitude to take the irrelevant metrics
off the football field, the judgment made should still be documented, and it

should be made clear that the banking team will focus its attention on the key

metrics in order to get them right.32

A NEW DANGER THAT I FEAR HASN’T BEEN SPOTTED

Before I finish, I want to identify another emerging issue that relates to an
old one.

One of the worst optics that can be presented at a trial is that the independent

directors haven’t been trusted to take home, study, mark up, and ask questions
about key information. I had a trial in which a distinguished lawyer insisted on

filing an affidavit to rebut testimony of his clients’ own financial advisor after that

advisor testified that directors had been advised to destroy documents. The law-
yer seemed sincere to me, but that the record reflected uncertainty about

whether the independent directors were adults who could be trusted to possess

and keep safe confidential documents only helped the plaintiffs.
Complex documents require scrutiny. Notations and sticky-notes help users

keep track of important points, identify areas for follow-up questions, and oth-

erwise help fallible humans make better use of information. When directors are
not given key information in advance of meetings, they may not absorb it.33 If

32. A distinguished transactional lawyer told me that certain bankers have begun to do this, by
putting analyses that have been deemed irrelevant “below the line” on the football field.
33. The word “key” is important. Boards of directors are entitled to receive information that they

can realistically absorb and use to make good decisions. M&A transactions involve thousands of
pages of various documents. The directors need not receive all information, and the advisors should
be sure that management does not overwhelm the directors with too much paper, thereby burying
key points. Even as to key documents like the definitive acquisition agreement, it is not realistic
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directors are not allowed and in fact encouraged to review documents again after
they have been discussed, they will not bring to bear their collective judgment

and thus risk not making the best decision.34

This is a long-standing problem. Bull rushes by management or advisors with-
out genuine time exigencies should be avoided. Directors should be presented

with information in an orderly way and the key facts should not be learned

for the first time at the meeting itself. Rather, information should be presented
in advance for study so that the directors can reflect upon it before the meeting,

develop questions and thoughts for management and advisors, hear their an-

swers and oral gloss at the meeting, and then deliberate together on the impli-
cations. Even in a fast-moving M&A process, getting the directors information

in advance is often feasible and should be the goal.

But there is now another issue. It is now common for printed versions of key
documents to not be sent to directors at all. Instead, documents are only posted

to online sites. The directors may not even be permitted to print them out.35

Count me as skeptical about this as an exclusive practice for a few reasons.
For starters, complex documents remain complex. Having a copy with tabs

and notations is useful. Online readers are great, but there are documents impor-

tant enough that they bear reading and rereading in printed form.
Second and relatedly, although it is possible to mark up a document on a

computer or iPad and refer to it again when needed, it takes training to learn

for lay directors to read, much less master, that document word for word. Rather, what is important is
that the directors understand the material terms, the conditions on which the company must close,
the escape hatches for the other side, and the potential consequences if the parties’ interests diverge
and someone refuses to close or sues after closing.
Another reason for distributing key documents in advance is to avoid “hypnotizing the chickens,” a

military term used by a distinguished director to refer to the phenomenon where a lengthy Power-
Point presentation takes up most of a meeting and that leaves little time for the participants to ask
questions, deliberate, or object to the presenter’s preferred course of action. The director noted
that this is a technique often used by management and their advisors with presentations to indepen-
dent directors. If the independent directors and their own advisors insist on receiving a useful, fo-
cused set of materials in advance, which they can use to formulate key questions and issues for con-
sideration, there will be more time at the meeting for quality deliberation.
34. This is not to say that directors should not be instructed in being responsible and careful in

taking notes on important documents or about board deliberations. Such notes may be the subject of
discovery. Even more important, directors are not court reporters, do not document their own third
trip to the cookie tray or lapse in attention, and should therefore be cautious about trying to record
what others say or do at meetings. But that practice is different than taking notes on an advisor’s pre-
sentation and using those notes to ask good questions. Most important, directors must be allowed to
do the tasks we all do as professionals to generate good quality thinking and work product. That
often involves taking notes, highlighting, and other techniques that help the human being remember
and pinpoint key issues.
35. An experienced director who has been involved in many M&A situations indicated that most

financial advisors did not provide the directors with advance copies of their presentations and did not
want the directors to take them home after the meeting, forcing the directors to try to read and absorb
the materials during the meeting itself. Another veteran director has had that same experience, but
indicated that financial advisors have recently been more willing to distribute materials in advance.
Of course, the directors themselves have the leverage to demand the right to get materials in advance,
in a form that can be notated and studied, and to have changes clearly identified. But it is the legal
advisor who often must tell the directors, who are not corporate lawyers, that they are in charge as the
client.
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how to do that. Directors are often older than management and the advisors. Al-
though old dogs can learn new tricks, that takes effort and education. I fear that

many boards are getting information solely online without corresponding train-

ing on how to notate, edit, and otherwise use those e-documents as a decision-
making reference and aid.

Finally, anyone who is a parent of children or who is the boss of twenty year olds

knows that what the personal phone call was a generation ago is now the use of
school or work technology to send a text, Instagram, or Google the current state

of the first family’s marriage (I mean by that, of course, Beyonce and JayZ). Direc-

tors are not immune to these temptations. When someone is reading a printed fi-
nancial presentation, it is easier for him to concentrate than when he is on a device

that operates much like a television with unlimited channels. On a long flight, a

director’s iPad with the board deck also provides him with the means to watch
Game of Thrones Season 2, send personal e-mails, attend to his day job, and other-

wise engage in far more diverting entertainment than reviewing board materials.

Due diligence is now largely an online exercise, and targets monitor how much
time bidders spend in the data room and on which parts. The case is coming

when a plaintiff demonstrates that a particular director, because of evidence of in-

dolence or because he is the director the plaintiff designated as a witness in a case
with limited expedited discovery, should have to turn over his laptop or iPad to

show how much time he spent with the board documents. My sense is that it

may be possible, as with a data room, to determine how much time a director
has spent with the board materials. If it turns out that the answer is not nearly

enough for any serious consideration, the director will not look good, and there

will be implications for the credibility of the entire process.
The bottom line is that you must think carefully about how you communicate

information to your clients, ensure that they have a chance to digest it, and im-

press upon them their duty to do so. If the court doubts that the directors
brought their judgment to bear, that will increase the chances for the plaintiffs

to obtain an injunction or something even worse.

CONCLUSION

With that, I will conclude. There are, to be sure, other topics and examples to

be considered. But the most important lesson can be summarized this way.
You and your clients get to write the play. Not only is there nothing wrong

with that, but done properly and with integrity, there is everything right with

that. If the play is one where your clients appear to have made sensible, good
faith judgments for legitimate, well-documented reasons, those judgments are

likely to withstand judicial scrutiny. By focusing on the quality of the delibera-

tive process, you maximize the directors’ ability to bring their best collective
judgment to bear on the difficult decisions they must make in the M&A context.

And if avoiding legal embarrassment is a motivating factor for directors, use that

factor for all it is worth to help them live up to what should be their overriding
objective: doing the right thing for the company and its stockholders.
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Demand for Quality Employee, Environmental, 
Social, and Governance (EESG) Practices From 

Investors, Stakeholders, and Governments Is Rising
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Evolution of Major Index Funds’ Expectations

3

Investor Key Areas of Engagement with Public Companies

• Long-term strategic plan reviewed by board and updated (2016-21)
• Long-term approach ≠ infinite patience (2017-21)
• EESG (board comp, over-boarding, diversity, climate); human capital (2017-21)
• Corporate purpose; strategy, capital allocation and pay (2018-21)
• Sustainability / “net zero” plans / SASB + TCFD / natural capital (incl. biodiversity) + human rights (2021)
• Board and workforce diversity / stakeholder engagement (2021)
• PBC and corporate form policy update--directionally aligned towards general support of PBC conversions (2021)

• Structures for independent boards; long-term value (2016)
• Pay concerns; incentives aligned with strategy (2017-18)
• Sustainability in strategy / value creation (2017-21)
• Board ownership of strategy and EESG (2018 – 21)
• Corporate culture as strategy (2019-21)
• Systemic risks related to climate change, and physical and transition risks (2021)
• Focus on workforce and board diversity strategies and disclosures (2021)

• Thinking like a long-term activist in the best sense (2017-18)
• Deal-making with companies in activist situations (2017-19)
• “Four Pillars” (Board; Governance / Shareholder Rights; Pay; Strategy / Risk) (2017-19)
• Societal risks as material risks to long-term value (2019-21)
• Beginning in 2020, active portfolio managers will direct votes of allocated accounts
• Climate competency, more support for shareholder proposals, pushing companies on diversity, sustainability 

oversight and board engagement on strategy (2021)
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Institutional Investors Are Increasingly Focused 
on EESG
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Business Roundtable Adopts Revised 
Corporate Purpose Principles (August 2019)

• “Since 1978, Business Roundtable has periodically issued Principles of Corporate Governance. Each version 
of the document issued since 1997 has endorsed principles of shareholder primacy – that corporations exist 
principally to serve shareholders. With today’s announcement, the new Statement supersedes previous 
statements and outlines a modern standard for corporate responsibility.”

• “While each of our individual companies serves its own corporate purpose, we share a fundamental 
commitment to all of our stakeholders.”

• “Each of our stakeholders is essential. We commit to deliver value to all of them, for the future success of 
our companies, our communities and our country.”
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Investors Are Flocking to EESG-Oriented Funds

6

Capital flowing into funds marketed as 
EESG-friendly reached $152 billion in 

the last three months of 2020, up 88% 
on the previous quarter, according to 

Morningstar. Over 700 new funds 
were launched in 2020.
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Governments Are Getting Serious on EESG

7

European Union Aims for Clarity in Murky 
World of Sustainable Investing

The European Union’s executive arm “proposed 
making companies for the first time report 
standardized information about their impact on 
their environment, and social metrics, such as 
how they treat their employees.
. . . The taxonomy is expected to be used as a 
tool to cut down on ‘greenwashing.’ . . . Anne 
Finucane, vice chairman of Bank of America and 
leader of its ESG efforts, thinks U.S. regulators 
will soon follow those in Europe in putting 
standards in place.”
– Anna Hirtenstein, The Wall Street Journal

SEC Commissioner Lee Calls for Enhanced 
EESG Reporting

ESG investing is no longer just a matter of 
personal choice. Asset managers responsible for 
trillions in investments, issuers, lenders, credit 
rating agencies, analysts, index providers, stock 
exchanges—nearly all types of market 
participants—use ESG as a significant driver in 
decision-making, capital allocation, pricing, and 
value assessments 
. . . . A broad swath of investors find ESG risks to 
be as or more important in their decision-
making process than financial statements, 
surpassing traditional metrics such as return on 
equity and earnings volatility.

ESG and the Biden Presidency

“In the ESG space, some investors distinguish 
between broad, high-level ‘principles-based’ 
disclosures, which were championed by the 
previous administration, and ‘rules-based’ 
disclosures, which are pinpointed metrics such 
as water usage or carbon emissions. The Biden 
administration could signal a shift to more rules-
based disclosures, especially in climate risk, 
increasing the need for companies to track ESG 
metrics.” 
– Suzanne Smetana, State Street Global Advisors
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Statement by President Biden on the Corporate Governance 
Improvement and Investor Protection Act (June 2021)

• The Administration supports the Investor Protection Act, which “would require the disclosure of [ESG] 
metrics, empowering shareholders with information regarding the connections between an issuer’s ESG 
metrics and long-term business strategy.”

• “The bill would require additional disclosures around companies’ pay equity, political expenditures, and tax 
liabilities relative to their profit.”  It includes “important reporting requirements for financial and business 
risks associated with climate change[.]” 

• “The Administration supports efforts to account for climate risk in financial services, empower and protect 
investors, and promote transparency, accountability and equity in corporate governance.” 
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Traditional Corporate Governance Rules Do Not Align Fully 
With A Commitment to Stakeholder-Focused Governance

• The traditional rules of corporate governance mandate that most public companies in the United States are 
accountable—via board elections and lawsuits—to only one constituency:  stockholders.

• In the leading state, Delaware, boards are expected to seek long-term value for the benefit of stockholders, 
and may consider the interests of stakeholders only to the extent that there is a rationally relating benefit to 
stockholders. 
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Traditional Corporate Governance Rules Are Inadequate to 
Protect Stakeholders in the Key Context of a Company Sale

• Stockholder primacy becomes even more dominant in the context of a company sale under the Revlon
doctrine. 

• When a company is sold in a change-of-control transaction, under Revlon the board must privilege 
responsible bidders who offer the highest price—not those bidders who offer a good price to stockholders 
and who are credibly committed to protecting the company’s workers, communities, creditors, and 
customers. 

• As distinct from major decisions where stockholders will retain their shares for the long term, there is no 
way to reconcile the interests of stakeholders and stockholders via long-term considerations.

• Change-of-control transactions are corporate events that can have an enormous effect on workers, 
communities, and creditors.

11
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The Upshot:  Traditional Rules Can Hamstring 
Responsible, Long-Term Leadership  

• Companies interested in creation of long-term value while also maintaining a reputation for societally 
responsible leadership can find the balance of those two interests impaired by traditional rules of corporate 
governance.

• The traditional  focus on shareholder returns leave less practical flexibility when competing values conflict 
with shareholder interests, especially because of institutional investors’ growing power.

• M&A is critical in managing public companies and the Revlon rule acts to limit boards’ ability to protect 
stakeholders and communities in that key context.
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How It Works
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Public Benefit Corporations (“PBCs”)—
Background

• Maryland became the first state to pass benefit corporation legislation in 2010.  Since then, at least 35 
states and Washington, D.C. have passed similar legislation, including Delaware in 2013.

• Delaware’s model has become the most prominent and viable for large private and public corporations.

• The Delaware model represents an important, incremental shift in corporate governance:  from permissive 
to mandatory.  That is, rather than a “may” standard, under the PBC statute, the board “shall” and thus 
must consider the interests of stakeholders.

• Delaware PBCs must balance three interests in making business decisions:  (1) the interests of stockholders, 
(2) the interests of all stakeholders, and (3) the specific interest(s) defined in the PBC’s certificate of 
incorporation. 
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Public Benefit Corporations (“PBCs”)—
Background (cont’d)

• PBCs are different than B Corporations (also known as B Corps).  While a PBC is an entity organized under 
state law, a B Corp is a corporation that has received a certification of “social and environmental 
performance” for B Lab, a global nonprofit organization.

• While a B Corp may be a PBC, many B Corp’s are not, and as such are subject to the PBC statute in the state 
in which they are incorporated.

• It is also possible for corporations to incorporate a wholly owned subsidiary as a PBC, and in Delaware 
corporations may organize a subsidiary as an LLC or limited partnership that is subject to the PBC statute.

15
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Key Provisions That Distinguish the Delaware 
PBC Model From Traditional Governance

The Delaware PBC Model:

1. Strengthens the Business Judgment Rule (BJR), expanding the discretion directors may exercise within their 
fiduciary duty and thus insulating the board from second-guessing by traditional plaintiffs’ lawyers 
representing stockholders;

2. Abrogates the Revlon approach to company sales and enables boards to protect stakeholders in sales and 
to use defenses to block bids unfair to stakeholders; and

3. Restricts litigation enforcement of a board’s stakeholder-focused duties by shareholders to injunctive relief 
and makes it more difficult to bring traditional plaintiffs’ stockholder suits.

1616



Wachtell, Lipton, Rosen & Katz

Under Traditional Rules, the BJR Provides Safe 
Harbor to Directors

• Under traditional corporate governance rules, the BJR provides directors the freedom to act in situations 
where there is no conflict of interest unless the plaintiff provides evidence that directors breached their 
fiduciary duty, which requires establishing that the directors’ action “was so one-sided that no business 
person of ordinary, sound judgment could conclude that the corporation has received adequate 
consideration.” In re Walt Disney Co. Derivative Litig., 906 A.2d 27, 74 (Del. 2006)

• As a result, directors are protected from personal financial liability to stockholders so long as they act in 
good faith, do not have a conflict of interest, are appropriately informed, and act reasonably.

• But, under Delaware law, directors can only justify their decisions to protect stakeholders under the BJR by 
explaining how those decisions rationally relate to benefits for the company’s stockholders.

17
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Directors of Delaware PBCs Enjoy Even Greater Discretion 
Under the BJR Than Directors of Traditional Corporations

• In balancing a PBC’s corporate purpose with shareholder interests, PBC directors enjoy a more robust BJR, allowing them 
to manage the PBC in a manner that balances (1) the pecuniary interests of stockholders, (2) the interests of those 
materially affected by a corporate action, and (3) the PBC’s identified purpose.

• PBC directors satisfy their fiduciary duty balancing the three interests if their action is informed, disinterested, and 
reasonably prudent—“not such that no person of ordinary, sound judgment would approve.” 

18

Delaware PBCs may eliminate liability of disinterested directors for making balancing 
decisions by including a provision in their charter that provides that balancing decisions 
cannot be considered bad faith or otherwise a breach of the duty of loyalty

Directors of Delaware PBCs are permitted the discretion to take actions that shareholders 
may not consider in their financial best interest if such action promotes the PBC’s purpose 
and the interest of those affected by such action.
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The Delaware PBC Model Definitively 
Abrogates the Revlon Doctrine

• The Revlon approach requires a corporation’s board, in a cash sale context, to privilege bidders offering the highest price, 
regardless of directors’ judgment about those bidders’ commitment to stakeholders.  Boards, of course, can defend 
against takeovers by consideration of the corporation’s long-term success, though the short-term pecuniary value of an 
M&A is of significant weight.

• The Delaware PBC statute abrogates the Revlon approach, requiring the board in a sale context to consider not just the 
(short-term) price paid to stockholders, but also which buyer is most likely to protect the other stakeholders and to honor 
the company’s specific (long-term) commitments. 

• The Delaware PBC also requires the board to consider the best interests of stakeholders at all times and thus enables the 
use of defensive measures to protect against bids that pose a threat to stakeholders.
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The Delaware PBC Model Restricts Enforcement to 
Injunctive Relief and Makes It More Difficult to Bring 
Traditional Plaintiffs’ Stockholder Suits

• PBC directors enjoy more protections from stockholder suits than do directors of traditional corporations.  By giving 
directors the duty to consider stakeholder interests, the statute makes it difficult for traditional stockholder plaintiffs and 
activist investors to argue that boards breached their duties by not adopting corporate policies that pressure stakeholders 
for the purpose of generating short-term profits.  Boards can invoke the business judgment rule and their consideration of 
stakeholders in good faith as a defense.

• Nonetheless, the statute is arguably conservative in its mechanisms of imposing a “shall” duty to consider stakeholder 
interests.  PBC directors do not owe any additional duties to people who might benefit from the PBC’s purpose or whose 
interests are affected by the PBC’s conduct.  Instead, the right to initiate enforcement against a board’s balancing of 
stockholder and stakeholder interests is limited to stockholders.

• In addition, stockholders challenging directors’ balancing of a PBC’s interests may not sue the directors for damages.  
Instead, such a stockholder suit may be sought for injunctive relief only.  

• And, the set of stockholders who may challenge the directors’ balancing decisions is limited only to stockholders who 
own, individually or collectively, 2% of the corporation’s outstanding shares or, in the case of a corporation with shares 
listed on a national exchange, the lesser of 2% or $2M. 
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There Is Much That the Delaware PBC Model 
Does Not Change

• All of the other traditional Delaware protections for stockholders remain in the Delaware PBC Model, including:

• The Entire Fairness standard to police self-dealing transactions; 

• Equitable review of any measures taken to interfere with stockholders’ voting rights; and 

• All the transactional sections of the DGCL that facilitate corporate optionality. 

• The Delaware PBC Model does not put companies in an entirely new governance dynamic.  Rather, all the key parts of the 
DGCL remain applicable, but the board and management have a statutory mandate to govern in a way that respects all 
stakeholders rather than to focus solely on stockholders’ interests.
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Summary: Comparing the Traditional and PBC 
Models
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Traditional Corporations Public Benefit Corporations

Within the bounds of the law, advance stockholder 
interests, and may advance interests of other 
stakeholders when rationally related to stockholders’ 
interests

Bound to balance the interests of all stakeholders

Safe harbor:  directors must act in good faith, not have a 
conflict of interest, be appropriately informed, and act 
reasonably

Safe harbor:  directors must make informed, 
disinterested decisions that are “not such that no 
person of ordinary, sound judgment would approve”

Revlon requires short-term value maximization (sale to 
highest bidder) in sale of company

Revlon is abrogated:  directors may sell company to a 
bidder who will respect the corporation’s stakeholders 
and can defend against a sale to an entity that will not 
value stakeholder issues

The traditional protections that Delaware corporate law provides to investors remain operative.  Directors and 
managers of PBCs are not insulated from the scrutiny that Delaware law gives to self-dealing transactions under 
the entire fairness standard, or to actions that might be motivated by a desire to remain in office.  Decisions that 
interfere with stockholders’ voting power are still subject to equitable review.
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Perspective:  The Delaware PBC Model Is 
Evolutionary, Not Revolutionary

• The Delaware PBC model is evolutionary, not revolutionary.  It is not a total answer to market short-termism or pressures 
from activists. 

• It provides additional protections to directors to accommodate societally beneficial values, giving directors extra 
breathing space to resist short-term pressures and promote a company’s commitments to sustainable value creation.

• Classified boards would indirectly promote this purpose, but classified boards face strong resistance from stockholders in 
the current governance environment.
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The PBC Model’s Success Depends on 
Responsible Leadership

• The main requirement for this model’s success is the presence of directors and managers who want their companies to 
focus on sustainable wealth creation through respectful treatment of all stakeholders and society.   

• By embracing a “shall” duty to all stakeholders, corporate leaders commit themselves to use their authority to create 
profits in a manner that respects the best interests of all stakeholders.

• As with fiduciary duties generally, the most important factor in generating loyalty is not the threat of a lawsuit, it is the
directors’ and officers’ commitment to do the right thing.  The Delaware PBC model says the right thing is sustainable, 
stakeholder-respectful governance.

24



Wachtell, Lipton, Rosen & Katz

The PBC Model’s Success Depends on 
Responsible Leadership (cont’d)

• Enforcement by a stockholder suit is necessary if the model is to have credibility, and importantly, it creates a bulwark 
against stock market pressures; the ability of socially responsible investors to enforce the commitment to stakeholders 
acts as a counterweight to activists and traditional plaintiffs’ lawyers.  Still, enforcement via stockholder suits should be
considered secondary.

• Because of increased interest in EESG by investors, and particularly the big index funds, Delaware PBCs have the potential 
to attract a long-term investor base that is more likely to focus on long-term growth, and less likely to put short-term 
pressures on the company.

• Enforcement of the commitment to stakeholders is also limited to injunctive and declaratory relief and thus does not raise 
any fear of monetary damages liability.
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The Delaware PBC Model Aligns Well With Our 
Increasingly EESG-Focused Environment



Wachtell, Lipton, Rosen & Katz

The Delaware PBC Model Positions Companies to 
Operate Successfully In Major OECD Markets

• Throughout the OECD, good EESG practices are mandated, and most corporate law regimes require companies to respect 
stakeholders.

• Major OECD markets, especially as evidenced in the EU, are experiencing an increasing demand for greater EESG 
disclosure.

• Companies that adopt the Delaware PBC model and develop a credible adherence to its mandate will be better 
positioned to meet demands by regulators and investors in those major markets to show that stakeholders within their 
borders are being treated with respect.

• Several states have already enacted statutes to give PBCs an advantage in procurement (as well as similar programs in 
place in Cook County in Illinois and Los Angeles County in California)and the new Administration is considering options of 
this kind at the federal level.
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The Delaware PBC Model Aligns With the 
Growing Demand for Quality EESG Reporting

• A Delaware PBC must provide a benefit report to its stockholders at least once every two years. 

• This is not meant to be a burden, but rather an opportunity to respond directly to the growing investor and regulatory 
interest in EESG reporting.
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Each biennial report must include:

(1) The company’s benefit objectives;
(2) Standards to measure progress towards 

those objectives;
(3) Factual information based on those 

standards; and
(4) An assessment of success as to the benefit 

objectives.
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Delaware PBCs Should Be Well-Positioned to 
Attract Long-Term Investors Focused on EESG

• A Delaware PBC that has quality EESG practices should be eligible for inclusion in EESG funds, including newer innovations 
such as EESG index funds. 

• The creation of a PBC will help establish a credible commitment to sustainable, stakeholder governance, which should 
help attract more investors whose focus is on the long-term and investing in companies that are responsible corporate 
citizens.
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“There will be a lot more acceptance 
that it’s a perfectly reasonable way to 
manage money, and you’re going to 
have to have an option that checks 
that box.” 

– Matt Patsky, Trillium

“We see ESG investing as one of the 
fastest-growing segments in the 
industry.” 

– Jay Horgen, Affiliated Managers 
Group



Market Reaction and Receptiveness
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PBCs Are Growing in Popularity
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PBCs Are Growing in Popularity (cont’d)

• There are now hundreds of PBCs incorporated in Delaware and thousands across the country. 

• In early 2020, there was only one public PBC, Laureate Education. In July 2020, two other PBCs went public with IPOs:  
Lemonade and Vital Farms.

• Now there are at least 10, and a number of other PBCs are planning to IPO, while other traditional corporations (such as 
United Therapeutics) have converted to become a PBC following stockholder approval to do so.

• Veeva Systems, United Therapeutics and Amalgamated Bank converted to a PBC once they were already public.  
Importantly, each received the support of the Big 3:  State Street, Blackrock, and Vanguard.

• In February 2021, App Harvest went public as a PBC through a SPAC, as did Sustainable Development Acquisition 
Corporation. 
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PBCs Are Growing in Popularity (cont’d)

• If a company has a business model that convincingly links sustainable growth to respect for stakeholders and society, it 
should be able to make the case that becoming a PBC is the best long-term option.

• Recently, in its 2022 proxy voting guidelines, BlackRock indicated its general support for PBC conversions, stating, "[W]e 
generally support such management proposals [to change a company's corporate form to a PBC] if our analysis indicates that 
shareholders' interests are adequately protected.  As in all cases, shareholder proposals on this issue are evaluated on a case-
by-case basis.”

o As discussed above, Delaware PBCs are structured to provide robust protection to shareholders, while giving directors 
business judgment rule-based protection in evaluating stakeholder interests.   The use of a Delaware PBC should thus 
satisfy Blackrock’s stated criteria.
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Why the rapid increase in PBC numbers?  It is not just increased focus on stakeholder governance.  It used 
to take a two-thirds shareholder vote for an existing Delaware corporation to transition to a PBC.  After 

an amendment was signed into law in July 2020, a simple majority vote now suffices. 
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