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8§ 230.405 Definitions of terms.

definitions apply, unless the context otherwise requires:

Affiliate. An affiliate of, or person affiliated with, a specified person, is a
person that directly, or indirectly through one or more intermediaries, controls
or is controlled by, or is under common control with, the person specified.

Amount. The term amount, when used in regard to securities, means the

such person has a substantial beneficial interest or as to which such person
serves as trustee or in a similar capacity, and (3) any relative or spouse of
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such person, or any relative of such spouse, who has the same home as such

subsidiaries.

Automatic shelf registration statement. The term automatic shelf registration
statement means a registration statement filed on Form S-3, Form F-3, or
Form N-2 (§ 239.13, § 239.33, or §§ 239.14 and 274.11a-1 of this chapter)
by a well-known seasoned issuer pursuant to General Instruction I.D. of Form
S-3, General Instruction I.C. of Form F-3, or General Instruction B of Form N-
2.

Business combination related shell company. The term business combination

(2) Formed by an entity that is not a shell company solely for the purpose
of completing a business combination transaction (as defined in §

of which is a shell company.

Business development company. The term business development company

Company Act of 1940.

Certified. The term certified, when used in regard to financial statements,
means examined and reported upon with an opinion expressed by an

amended, affecting (either with or without filing with any governmental
agency) the organization or creation of an incorporated or unincorporated
person.

or an equivalent interest, including but not limited to a unit of beneficial
interest in a trust or a limited partnership interest.

Commission. The term Commission means the Securities and Exchange
Commission.
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Control. The term control (including the terms controlling, controlled by and
under common control with) means the possession, direct or indirect, of the
power to direct or cause the direction of the management and policies of a
person, whether through the ownership of voting securities, by contract, or
otherwise.

an American Depositary Receipt, that represents a foreign security or a
multiple of or fraction thereof deposited with a depositary.

performing similar functions with respect to any organization whether
incorporated or unincorporated.

Dividend or interest reinvestment plan. The term dividend or interest

and based upon average or current market prices at the time of purchase.

Electronic filer. The term electronic filer means a person or an entity that
submits filings electronically pursuant to Rules 100 and 101 of Regulation S-T

Electronic filing. The term electronic filing means a document under the
federal securities laws that is transmitted or delivered to the Commission in
electronic format.

Emerging growth company.

annual gross revenues of $1,070,000,000 or more;

https://lwww.law.cornell.edu/cfr/text/17/230.405 3/23



4/28/2021 17 CFR § 230.405 - Definitions of terms. | CFR | US Law | LIl / Legal Information Institute

filer, as defined in Rule 12b-2 of the Exchange Act (§ 240.12b-2 of this
chapter).

Employee benefit plan. The term employee benefit plan means any written
purchase, savings, option, bonus, appreciation, profit sharing, thrift, incentive,

officers, or consultants or advisors. However, consultants or advisors may
participate in an employee benefit plan only if:

(1) They are natural persons;

(3) The services are not in connection with the offer or sale of securities in
a capital-raising transaction, and do not directly or indirectly promote or

certificate or certificate of deposit for an equity security, limited partnership
interest, interest in a joint venture, or certificate of interest in a business

SO.

Exchange-traded vehicle security. The term exchange-traded vehicle security
means a security:

(1) Of an issuer:

Company Act of 1940; and
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(ii) The assets of which consist primarily of commodities, currencies, or
derivative instruments that reference commodities or currencies, or
interests in the foregoing;

(2) Offered or sold in a registered offering on a continuous basis pursuant

exchange at or immediately after the time of effectiveness of the
registration statement; and

equivalent thereof) at their net asset value each business day.

Executive officer. The term executive officer, when used with reference to a

Fiscal year. The term fiscal year means the annual accounting period or, if no
closing date has been adopted, the calendar year ending on December 31.

Foreign government. The term foreign government means the government of
any foreign country or of any political subdivision of a foreign country.

organization incorporated or organized under the laws of any foreign country.
Foreign private issuer.

(1) The term foreign private issuer means any foreign issuer other than

of the last business day of its most recently completed second fiscal
quarter:

(i) More than 50 percent of the outstanding voting securities of such

(ii) Any of the following:
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(A) The majority of the executive officers or directors are United States
citizens or residents;

NOTE TO PARAGRAPH (1) OF THE DEFINITION OF FOREIGN PRIVATE ISSUER:
To determine the percentage of outstanding voting securities held by U.S.
residents: A. Use the method of calculating record ownership in § 240.12g3-
2(a) of this chapter, except that: (1) The inquiry as to the amount of shares
represented by accounts of customers resident in the United States may be
limited to brokers, dealers, banks and other nominees located in: (i) The

United States, (ii) The issuer's jurisdiction of incorporation, and (iii)

securities, if different than the issuer's jurisdiction of incorporation; and (2)

for purposes of this definition, that the customers are residents of the
jurisdiction in which the nominee has its principal place of business. C. Count
shares of voting securities beneficially owned by residents of the United States

be able to use the forms and rules designated for foreign private issuers
until it fails to qualify for this status at the end of its most recently
completed second fiscal quarter. An issuer's determination that it fails to
qualify as a foreign private issuer governs its eligibility to use the forms and
rules designated for foreign private issuers beginning on the first day of the
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for foreign private issuer status, it will remain unqualified unless it meets
the requirements for foreign private issuer status as of the last business day
of its second fiscal quarter.

Free writing prospectus. Except as otherwise specifically provided or the

that is used after the registration statement in respect of the offering is filed
(or, in the case of a well-known seasoned issuer, whether or not such
registration statement is filed) and is made by means other than:

(2) A written communication used in reliance on Rule 167 and Rule 426 (§
230.167 and § 230.426);

definition of written communication in this section, shall include all forms of
electronic media, including, but not limited to, audiotapes, videotapes,
facsimiles, CD-ROM, electronic mail, Internet Web sites, substantially similar
messages widely distributed (rather than individually distributed) on
telephone answering or voice mail systems, computers, computer networks
and other forms of computer data compilation. Graphic communication shall
not include a communication that, at the time of the communication,
originates live, in real-time to a live audience and does not originate in
recorded form or otherwise as a graphic communication, although it is
transmitted through graphic means.

Ineligible issuer.

following is true as of the relevant date of determination:
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was required to file such reports pursuant to sections 13 or 15(d) of the
Securities Exchange Act of 1934 or section 30 of the Investment Company

Regulation AB) are or were at any time during the preceding 12 calendar
months required to file reports pursuant to section 13 or 15(d) of the

filed for such period (or such shorter period that each such entity was
required to file such reports), other than reports on Form 8-K required
solely pursuant to an item specified in General Instruction I.A.2 of Form
SF-3);

predecessors was:

(A) A blank check company as defined in Rule 419(a)(2) (§ 230.419(a)
(2));

(B) A shell company, other than a business combination related shell

securities other than through a firm commitment underwriting;

(iv) Within the past three years, a petition under the federal bankruptcy
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(A) In the case of an involuntary bankruptcy in which a petition was

of:

(1) 90 days following the date of the filing of the involuntary petition
(if the case has not been earlier dismissed); or

(2) The conversion of the case to a voluntary proceeding under

has filed an annual report with audited financial statements subsequent
to its emergence from that bankruptcy, insolvency, or receivership
process;

described in paragraphs (i) through (iv) of section 15(b)(4)(B) of the
Securities Exchange Act of 1934 (15 U.S.C. 780(b)(4)(B)(i) through (iv));

(vi) Within the past three years (but in the case of a decree or order

subject of any judicial or administrative decree or order arising out of a
governmental action that:

(A) Prohibits certain conduct or activities regarding, including future
violations of, the anti-fraud provisions of the federal securities laws;

(B) Requires that the person cease and desist from violating the anti-
fraud provisions of the federal securities laws; or

(C) Determines that the person violated the anti-fraud provisions of the

federal securities laws;

administrative decree or order arising out of a governmental action that
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determines that the investment adviser aided, abetted or caused the

as follows:

(i) For purposes of determining whether an issuer is a well-known
seasoned issuer, at the date specified for purposes of such determination
in paragraph (2) of the definition of well-known seasoned issuer in this
section; and

the date in respect of the offering specified in paragraph (h) of Rule 164.

Majority-owned subsidiary. The term majority-owned subsidiary means a

the right, other than as affected by events of default, to vote for the election
of directors, is owned by the subsidiary's parent and/or one or more of the

Material. The term material, when used to qualify a requirement for the
furnishing of information as to any subject, limits the information required to
those matters to which there is a substantial likelihood that a reasonable
investor would attach importance in determining whether to purchase the

directly, or indirectly through one or more intermediaries.

Predecessor. The term predecessor means a person the major portion of the
business and assets of which another person acquired in a single succession,
or in a series of related successions in each of which the acquiring person
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acquired the major portion of the business and assets of the acquired person.

Promoter.

(1) The term promoter includes:

However, a person who receives such securities or proceeds either solely
as underwriting commissions or solely in consideration of property shall

person does not otherwise take part in founding and organizing the
enterprise.

(2) All persons coming within the definition of promoter in paragraph (1)
of this definition may be referred to as founders or organizers or by another
term provided that such term is reasonably descriptive of those persons'

Registered closed-end investment company. The term registered closed-end
investment company means a closed-end company, as defined in section 5(a)
(2) of the Investment Company Act of 1940 (15 U.S.C. 80a-5(a)(2)), that is
registered under the Investment Company Act.

interest in an unincorporated person.
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229.1101(b) of this chapter), that has:

(1) No or nominal operations; and
(2) Either:
(i) No or nominal assets;

(ii) Assets consisting solely of cash and cash equivalents; or

nominal other assets.

NoTE:

accordance with generally accepted accounting principles on the date of that
determination.

files its financial statements in accordance with International Financial
Reporting Standards as issued by the International Accounting Standards

(1) Investment test.

(i) For acquisitions, other than those described in paragraph (1)(ii) of this
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acquisition date under U.S. GAAP or IFRS-IASB, as applicable; however
if recognition at fair value is not required, it must include all contingent
consideration, except contingent consideration for which the likelihood
of payment is remote.

date of the acquisition or disposition.

(ii) For a combination between entities or businesses under common
control, this test is met when either the net book value of the tested
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(3) Income test.

(i) This test is met when:

continuing operations before income taxes (after intercompany
eliminations) attributable to the controlling interests exceeds 10 percent

recently completed fiscal years.

(ii) When determining the income component in paragraph (3)(i)(A) of
this definition:

(A) If a net loss from continuing operations before income taxes (after
intercompany eliminations) attributable to the controlling interest has

subsidiaries consolidated for purposes of the computation;

(B) Compute the test using the average described in this paragraph (3)
(ii)(B) if the revenue component in paragraph (3)(i)(B) in this definition
subsidiaries' consolidated income or loss fromcontlnumg operations
before income taxes (after intercompany eliminations) attributable to

for each of its last five fiscal years; and

(C) Entities reporting losses must not be aggregated with entities
reporting income where the test involves combined entities, as in the
case of determining whether summarized financial data must be
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presented or whether the aggregate impact specified in §§ 210.3-05(b)

determining whether related businesses meet this test for purposes of
§§ 210.3-05 and 210.8-04 of this chapter.

(4) Registered investment company or business development

investment test (paragraph (4)(i) of this definition) condition exceeds 5
percent. However, if the absolute value of the change in net assets

subsidiaries consolidated for each of its last five fiscal years.

https://lwww.law.cornell.edu/cfr/text/17/230.405 15/23



4/28/2021

17 CFR § 230.405 - Definitions of terms. | CFR | US Law | LIl / Legal Information Institute

Smaller reporting company. As used in this part, the term smaller reporting

subsidiary of a parent that is not a smaller reporting company and that:

(1) Had a public float of less than $250 million; or

(2) Had annual revenues of less than $100 million and either:
(i) No public float; or
(ii) A public float of less than $700 million.

non-voting common equity held by non-affiliates by the price at which
the common equity was last sold, or the average of the bid and asked

the definition of smaller reporting company in its quarterly report on
Form 10-Q for the first fiscal quarter of the next year, indicating on the

reflect this determination beginning with its first quarterly report on
Form 10-Q following the determination, rather than waiting until the
first fiscal quarter of the next year.

(i) For determinations based on an initial registration statement under
the Securities Act or Exchange Act for shares of its common equity:

(A) Public float is measured as of a date within 30 days of the date of
the filing of the registration statement and computed by multiplying the

common equity held by non-affiliates before the registration plus, in the
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its voting and non-voting common equity included in the registration
statement by the estimated public offering price of the shares;

the definition of smaller reporting company in the registration statement
and must appropriately indicate on the cover page of the filing, and

status at the end of its second fiscal quarter and then reflect any change
in status as provided in paragraph (3)(i)(C) of this definition. In the case
of a determination based on an initial Securities Act registration

reporting company status because it exceeded one or more of the current

thresholds, it will remain unqualified unless when making its annual
determination either:

Less than $100
million million; and

(A) It determines that its public float was less than $200 million; or

(B) It determines that its public float and its annual revenues meet the
requirements for subsequent qualification included in the following
chart:

Prior public float

Prior annual
revenues None or less than $700

. $700 million or more
million

Neither threshold exceeded Public float - Less than $560

Revenues - Less than $100

million.
$100 million or | Public float - None or less than Public float - Less than $560
more $700 million; and million; and

Revenues - Less than $80

Revenues - Less than $80 million L
million.
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INSTRUCTION 1 TO DEFINITION OF “"SMALLER REPORTING COMPANY": A

floatthresholds identified in paragraphs (1) and (3)(iii)(A) of this
definition will qualify as a smaller reporting company regardless of its

revenues.

private issuer is not eligible to use the requirements for smaller reporting
companies unless it uses the forms and rules designated for domestic

person directly, or indirectly through one or more intermediaries. (See also
majority owned subsidiary, significant subsidiary, totally held subsidiary, and
wholly owned subsidiary.)

Sub-underwriter. The term sub-underwriter means a dealer that is

Succession. The term succession means the direct acquisition of the assets
comprising a going business, whether by merger, consolidation, purchase, or
other direct transfer. The term does not include the acquisition of control of a
business unless followed by the direct acquisition of its assets. The terms
succeed and successor have meanings correlative to the foregoing.

which is not overdue and which matures within one year from the date of its
creation, whether evidenced by securities or not.

Voting securities. The term voting securities means securities the holders of
which are presently entitled to vote for the election of directors.

as of the most recent determination date determined pursuant to paragraph
(2) of this definition:
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(1)
Form S-3 or FormF—3(§23913 or § 239.33 of this chapter), or General

Instructions A.2.a and A.2.b of Form N-2 (§§ 239.14 and 274.11a-1 of
this chapter) and either:

(A) As of a date within 60 days of the determination date, has a
worldwide market value of its outstanding voting and non-voting
common equity held by non-affiliates of $700 million or more; or

(B)( 1) As of a date within 60 days of the determination date, has
issued in the last three years at least $1 billion aggregate principal

relying on General Instruction I.B.1. of Form S-3 or Form F-3 or is
eligible to register a primary offering described in General Instruction
[.B.1. of Form S-3 relying on General Instruction A.2 of Form N-2.

(3) Provided that as to a parent issuer only, for purposes of

convertible securities, other than common equity, of its majority-
owned subsidiaries issued in registered primary offerings for cash, not
exchange, that it has fully and unconditionally guaranteed, within the

seasoned issuer pursuant to paragraph (1)(i) of this definition and, as to
the subsidiaries' securities that are being or may be offered on that

securities, other than common equity;

(B) The securities are guarantees of:
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(1) Non-convertible securities, other than common equity, of its

(2) Non-convertible securities, other than common equity, of another
majority-owned subsidiary being registered where there is a full and
unconditional guarantee, as defined in Rule 3-10 of Regulation S-X, of

of General Instruction I.B.2 of Form S-3 or Form F-3.

(iii) Is not an ineligible issuer as defined in this section.

closed-end investment company.

(2) For purposes of this definition, the determination date as to whether an
issuer is a well-known seasoned issuer shall be the latest of:

(i) The time of filing of its most recent shelf registration statement; or

(ii) The time of its most recent amendment (by post-effective
amendment, incorporated report filed pursuant to section 13 or 15(d) of

filed by its due date, such due date).

Wholly owned subsidiary. The term wholly owned subsidiary means a

Written communication. Except as otherwise specifically provided or the
context otherwise requires, a written communication is any communication
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communication as defined in this section.

NoTE:

Note to definition of “written communication.” A communication that is a radio
or television broadcast is a written communication regardless of the means of
transmission of the broadcast.

[47 FR 11435, Mar. 16, 1982]

EDITORIAL NOTE!:

Sections Affected, which appears in the Finding Aids section of the printed
volume and at www.govinfo.gov.
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