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The Securities and Exchange Commis-
sion’s power to secure civil money penalties 
against a public corporation implicates, in 
the Commission’s own words, “signifi-
cant questions for our mission of inves-
tor protection,”1 as these money penalties 
ultimately are borne by the corporation’s 
current shareholders.2 One decade ago, few 
could have imagined the size and frequency 
of the civil money penalties recently levied 
on public companies. Reports have been 
circulating that the SEC will consider revis-
iting its corporate penalty policy.3 It is par-
ticularly important for the Commission to 
do so in light of the recently enacted Dodd-
Frank Wall Street Reform and Consumer 
Protection Act (the “Dodd-Frank Act”), 
which, among other things, touched on 
the penalty power and related issues with-
out changing the substantive standards for 
when and at what level penalties should 
be imposed.4 As the SEC reviews its cor-
porate penalty policy, we strongly urge the 
Commission to consider several important 
changes to enhance the efficiency and effec-
tiveness of corporate penalties in tune with 
the agency’s mission to protect investors 
and the public interest.

For most of its history, the Commission 
had no authority to seek civil monetary 
penalties against individuals or corpora-
tions.5 In 1990, the Securities Enforce-

ment Remedies and Penny Stock Reform 
Act (the “Remedies Act”)6 authorized the 
SEC to seek in civil injunctive actions7 and 
to impose in administrative proceedings 
(against regulated individuals or entities)8 
money penalties for violations of the ma-
jor federal securities laws. In the ensuing 
decade, the Commission sparingly—only 
twice—obtained civil penalties in substan-
tial amounts ($1 million and $3.5 million) 
against public companies.9 As late as 2002, 
the “largest fine ever obtained by the SEC 
against a public company in a financial 
fraud case” was a $10-million civil penalty 
paid in a settlement by Xerox Corp.10 The 
landscape of SEC penalties looks radically 
different today. As a former SEC commis-
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sioner observed in 2006, “Today, a $10 million 
SEC penalty would probably be considered a ‘vic-
tory’ for most entities settling SEC fraud charg-
es—multi-million dollar SEC settlements have 
become almost commonplace over the last few 
years.”11 In 2003, the SEC obtained a $750-mil-
lion penalty against Worldcom.12 Between 2002 
and 2008, it secured penalties of $10 million or 
more against 115 parties, including 14 penalties 
exceeding $100 million.13 In that same period, the 
SEC sought or imposed against individuals and 
corporations penalties of approximately $1.1 bil-
lion per year.14

In 2006, after admittedly exercising the penalty 
power for years with persistent internal disagree-
ments and no “clear public view” about when or 
how such penalties would be assessed, the SEC 
promulgated a nine-factor framework (the “2006 
framework”) to guide its decision whether to seek 
penalties against corporations.15 The Commission 
touted this corporate penalty framework—devel-
oped from its careful consideration of the Rem-
edies Act “and the legislative history surrounding 
that statutory authority”—as a source of “clar-
ity, consistency, and predictability.”16 In practice, 
however, the nine, broad-textured factors have 
left the SEC with unbridled discretion, while af-
fording no transparency, little predictability and 
debatable consistency.

The SEC Enforcement Staff plays a pivotal role 
in the determination of penalties in settled cases. 
By contrast with litigated cases, in which the 
size of the penalty is determined by the court, in 
settled cases the Staff negotiates a proposed pen-
alty (along with the other settlement terms) with 
defense counsel on the basis of what the Staff is 
willing to recommend to the Commission. The 
Commission exercises ultimate authority, and 
must approve the terms of each settlement. But a 
settlement offer has little chance of approval if it 
is not recommended by the Staff, and it is unusual 
for the Commission to reject a Staff recommenda-
tion. The Staff thus has broad scope to exercise its 
discretion in negotiating proposed penalties. This 
allocation of functions between the Commission 
and its Staff has generally worked well over time, 
as the Staff has a detailed knowledge of the facts 
of the case, and defense counsel are able to en-

gage in advocacy and negotiate directly with the 
Staff, which there is no opportunity to do with 
the Commission.17 For the Commission, Staff, 
and defense counsel, however, the effectiveness of 
the enforcement program would be significantly 
aided by additional penalty guidance that is more 
transparent, consistent and predictable than that 
applied in the 2006 framework.

The Dodd-Frank Act, signed into law by Presi-
dent Obama on July 21, underscores the impor-
tance of the Commission revisiting its corporate 
penalty policy. The 1990 Remedies Act empow-
ered only the courts to impose monetary penalties 
against any individual or entity; the Commission, 
instead, was authorized to impose money penal-
ties in its administrative proceedings only against 
regulated individuals and entities. Eliminating 
this constraint on the SEC’s administrative reach, 
the Dodd-Frank Act authorizes the Commission 
in cease-and-desist proceedings to impose money 
penalties against any person, including any public 
company.18 

Yet nothing in the Dodd-Frank Act alters the 
substantive elements established by the Remedies 
Act for the SEC’s penalty authority. The legislative 
history of the Dodd-Frank Act is bereft of new 
commentary concerning the criteria for when 
penalties should be imposed, and the statute itself 
does not change the size of the penalty for each vi-
olation or the “tier” definitions already prescribed 
by the Remedies Act and accompanying regula-
tions. As a result, the Commission is in a position 
to step forward to thoughtfully revisit its penalty 
framework in light of the sensible guideposts en-
dorsed by Congress in the Remedies Act and most 
recently reaffirmed in principle by the SEC in its 
issuance of the 2006 framework.

It is vital that the SEC promulgate meaning-
ful, transparent guidance concerning its decisions 
whether to seek penalties against corporations, 
and if so, in what amounts. The Commission, the 
Staff, and defense counsel all would benefit from 
such guidance. In our view, the SEC’s demand for 
extremely large penalty amounts against public 
companies is ill-advised and reflects insufficient 
consideration of the objectives and limitations 
that shaped Congress’s expansion of the SEC en-
forcement authority. Though the size of penalties 

CONTINUED FrOM PAGE 1
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has waxed and waned with the Commission’s 
changing composition, such inconsistencies re-
veal the existing penalty policy’s vulnerability to 
the perception that it is subject to political, media 
and public pressures.

In reviewing its penalty policy, the Commission 
should return to the four key principles, endorsed 
by the SEC and Congress, that fueled the passage 
of the Remedies Act:

1. A civil money penalty against a corporation 
is not necessary in every case, particularly 
where violations occurred despite the com-
pany’s reasonable compliance measures in-
tended to prevent such violations.

2. A penalty should not be imposed on a corpo-
ration if it will be borne by injured sharehold-
ers or, due to turnover, innocent sharehold-
ers.

3. In exercising the penalty power, the SEC 
should maintain its remedial focus. While 
Congress has authorized the SEC to distrib-
ute to victims of securities law violations any 
disgorgement and penalty funds collected 
from companies, the opportunity to compen-
sate investor losses was never intended to be 
a primary basis for the SEC to seek a corpo-
rate penalty. Injured investors are armed with 
private rights of action to recover losses; the 
SEC’s principal enforcement missions have 
been, and remain, to prevent and deter viola-
tions, and to deprive the violator of ill-gotten 
gains.

4. The civil money penalty is but one tool in 
the SEC’s enforcement arsenal that should be 
selectively deployed. In many circumstances, 
the Commission’s nonpunitive remedial mea-
sures against corporations may be better suit-
ed to fulfill its enforcement mission.

Part I of this Article explores Congress’s intent 
in granting the SEC the money penalty power, as 
well as the limitations promised by the SEC in re-
questing this authority. Part II examines the SEC’s 
2006 corporate penalty framework, and based on 
the Commission’s and Congress’s identical con-
cerns in expanding the SEC’s remedial arsenal, of-

fers suggestions for the proper exercise of penalty 
authority. Finally, Part III discusses how deploy-
ment of the monetary penalty power against cor-
porations should be harmonized with the SEC’s 
other remedial tools.

Part I: The Roots and Limits of the 
SEC Corporate Penalty Power

In contemplating a penalty power for the SEC, a 
principal concern of Congress and expert witness-
es alike was the assurance of meaningful limita-
tions to this authority. In his subcommittee’s first 
hearing on the proposed Remedies Act in 1990, 
Senator Christopher Dodd (D-Conn.) warned 
against his proposal’s “unintended reach,” em-
phasizing that the “SEC already has a tremendous 
arsenal of enforcement powers, ranging from ad-
ministrative sanctions to the ability to refer mat-
ters for criminal prosecution.”19

In fact, the Commission previously had rejected 
any need to supplement its existing remedies with 
monetary penalties beyond the context of insider 
trading.20 Despite the “surface appeal” of such 
authority, the Commission worried that its mar-
ginal benefits would be outweighed by “a num-
ber of potentially serious disadvantages.”21 Civil 
monetary penalties, the Commission concluded, 
“might change the character” of its remedial en-
forcement program to a perceived punitive focus 
and “could also make it more likely that defen-
dants… would litigate enforcement actions,” thus 
hindering the SEC’s “ability to settle enforcement 
actions” through “remedial relief to protect the 
investing public without” resort to full-blown 
litigation.22 A remedial focus has historically been 
at the heart of the SEC enforcement program, as 
reflected in the regulatory functions it has per-
formed:

•	 detecting	wrongdoing;

•	 halting	ongoing	fraud;

•	 deterring	future	violations;

•	 recovering	ill-gotten	gains;

•	 removing	 unfit	 persons	 from	 the	 securities	
business, barring accountants and lawyers 
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who engage in improper professional con-
duct from appearing before the Commission, 
and barring unfit persons from serving as of-
ficers and directors of public companies; and

•	 encouraging	corporate	remediation.

These remedial functions all reflect the SEC’s 
regulatory role of protecting investors and the 
public interest. Never did the SEC deem it a part 
of its mandate to “take sides” by pursuing com-
pensation for investor losses, beyond what flowed 
from recovery of ill-gotten gains.23

Even once the SEC eventually sought the mon-
etary penalty power,24 worries persisted about its 
impact on the character and efficacy of the en-
forcement program. The SEC first sought pen-
alty authority against individuals, but in its 1988 
congressional testimony the Commission still re-
quested more time to study “whether [civil] pen-
alties should be imposed against corporate issu-
ers under circumstances where shareholders will 
bear the costs of the penalty, and the procedures 
by which standards governing the size of civil 
monetary penalties should be established.”25 In 
ultimately seeking such authority against corpo-
rations, the Commission issued a SEC Memoran-
dum that stressed to Congress several assurances:

•	 “First,	the	statute	would	not	dictate	that	the	
Commission… seek… a penalty in any par-
ticular case. As a matter of enforcement pol-
icy, the Commission may proceed against the 
appropriate individual offenders acting for a 
corporate issuer, and would have the discre-
tion not to seek penalties from an issuer.”26

•	 “Second,…	 the	 Commission	 may	 properly	
take into account its concern that civil pen-
alties assessed against corporate issuers will 
ultimately be paid by shareholders who were 
themselves victimized by the violations.”27

Civil money penalties would be sought against 
corporations, the SEC underscored, “only where 
the violation resulted in an improper benefit to 
shareholders”28:

In a typical case of financial fraud in which 
a[n] issuer overstates it[s] earnings and 
revenues, for example, the only sharehold-

ers who reap a direct economic benefit 
are those who sell their shares at an in-
flated price before the fraud is exposed. 
By the time that an enforcement action is 
brought, a large percentage of the share-
holders may consist of persons who pur-
chased shares at a price that was artifi-
cially inflated as a result of the fraud. To 
assess a civil penalty in such a case against 
the issuer, as opposed to the individual of-
ficers who were responsible for the fraud, 
would appear to be inequitable.29

In other cases, the SEC contended, “an issuer’s 
violation does produce an economic benefit to 
shareholders” that justifies a corporate penalty: 
“The most common examples may be broker-
dealer cases involving the failure to supervise 
sales practice activities, mark-up cases, and cas-
es involving violations of the customer reserve 
provisions of the securities laws.”30 When the 
Remedies Act was under consideration, it bears 
noting, these examples largely did not involve 
public companies—they involved regulated enti-
ties that profited from violations, thus implicat-
ing the SEC’s core function of regulating the se-
curities industry and protecting customers of a 
broker-dealer. Today, by contrast, nearly all large 
broker-dealers either are public companies or are 
owned by public companies. Thus, even the lim-
ited “benefit to shareholders” examples cited by 
the SEC to justify a money penalty for the most 
part no longer exist.

The testimony of an array of active or former 
SEC officials echoed the SEC Memorandum’s 
promised limitations on exercise of the penalty 
power. As Chairman of the Commission during 
the Remedies Act’s consideration in Congress, 
Richard Breeden testified that the Commission 
“would not, of course, seek or impose a civil 
money penalty in every case”:

Where a failure to comply with Commis-
sion requirements involves isolated or un-
intentional conduct, the implementation 
of new procedures or a similar remedial 
measure will often be the most appropri-
ate resolution of the case. At the other end 
of the spectrum, where the defendant in 
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a Commission action is also the subject of 
a criminal prosecution, the imposition of 
a civil money penalty in the Commission’s 
action may not be needed to achieve de-
terrence.31

Similarly, the testimony of former SEC Enforce-
ment Director Gary Lynch (a private practitioner 
at the time of his testimony) is illustrative of the 
cautions expressed to Congress:

•	 “[A]	civil	penalty	authority	should	generally	
be exercised in those cases involving deliber-
ate fraud and manipulation…. I think it is 
important for the Commission to maintain 
its historical focus on achieving remedial 
relief, rather than taking punitive action in 
every case, and that the Commission should 
still continue to judge the effectiveness of the 
Commission’s enforcement program based 
on what it actually accomplishes, as opposed 
to what the dollar amount is that is ordered 
in a particular case.”32

•	 “A	 civil	 money	 penalty	 should	 not	 become	
the sine qua non of all Commission enforce-
ment actions. To put it another way, the 
Commission’s historical focus on achieving 
remedial relief rather than taking punitive ac-
tion should continue to provide the standard 
for evaluating the outcome of an enforce-
ment action in most cases.”33

•	 “The	Commission	should	carefully	examine	
whether those who ultimately have to pay 
the fine actually deserve to suffer a penalty….  
[I]t would be ‘inequitable’ to assess a penalty 
against a corporate issuer in cases where the 
shareholders themselves have been victimized 
by the securities violations, given that such 
penalties are ultimately paid by the share-
holders themselves.”34

•	 “[A]s	 the	 Commission	 utilizes	 its	 penalty	
authority, more defendants and respondents 
will determine to litigate with the Commis-
sion rather than settle the case, if a settle-
ment entails the payment of a large penalty. 
If the number of cases in litigation materially 
increases, there will be fewer staff members 

available to conduct investigations and thus 
the Commission’s investigative ‘coverage’ of 
the securities markets will decrease unless 
Congress provides sufficient funds to hire ad-
ditional lawyers, accountants, and analysts 
to make up for those diverted to a larger liti-
gation workload.”35

Finally, the House and Senate Committees—
in nearly identical terms—relied upon the SEC 
assurances, as the following excerpts from the 
Committees’ Reports demonstrate beyond cavil:

•	 “The	Committee	believes	that	the	civil	mon-
ey penalty provisions should be applicable to 
corporate issuers…. However, because the 
costs of such penalties may be passed on to 
shareholders, the Committee intends that the 
penalty be sought when the violation results 
in an improper benefit to shareholders. In 
cases in which shareholders are the princi-
pal victims of the violations, the Committee 
expects that the SEC, when appropriate, will 
seek penalties from the individual offenders 
acting for a corporate issuer. Moreover, in de-
ciding whether and to what extent to assess 
a penalty against the issuer, the court may 
properly take into account whether civil pen-
alties assessed against corporate issue[r]s will 
ultimately be paid by shareholders who were 
themselves victimized by the violations. The 
court also may consider the extent to which 
the passage of time has resulted in sharehold-
er turnover.”36

•	 “The	Committee	contemplates	that	the	SEC	
would not seek or impose a civil money pen-
alty in every case. When a failure to comply 
with Commission requirements involves iso-
lated or unintentional conduct, the imple-
mentation of new procedures or a similar re-
medial measure may be the most appropriate 
resolution of the case…. However, a person’s 
disregard of the customer protection rules, 
the broker-dealer net capital rules, or repeat-
ed violations of recordkeeping requirements 
may warrant a money penalty.”37

Thus, out of the legislative history to the Rem-
edies Act emerge several unequivocal limitations 
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on the Commission’s proper exercise of the pen-
alty power against corporations. SEC officials 
and legislators alike underscored that a penalty 
should not be borne by victimized shareholders 
or, due to turnover, innocent shareholders. The 
penalty was not to be used in every case, par-
ticularly where a reasonable compliance system 
failed. These limitations were deemed essential 
to the SEC’s enforcement program, as overuse of 
the penalty power might hinder settlements and 
drain resources through increased litigation. The 
SEC should exercise its penalty power according 
to these carefully considered legislative objectives 
and limitations—fundamental guideposts that 
should not oscillate according to public sentiment 
or other outside pressures.

Part II: Clarifying Corporate 
Penalties

Greater focus must be given to when and how 
the corporate penalty power is exercised to be 
consistent with Congress’s purposes in the Rem-
edies Act. In its 2006 framework, the SEC speci-
fied two principal considerations for its determi-
nation whether a monetary penalty is appropriate 
against a corporation: (1) “The presence or ab-
sence of a direct benefit to the corporation as a re-
sult of the violation”; and (2) the degree to which 
the penalty “will recompense or further harm 
the injured shareholders.” Additionally, the SEC 
noted seven further considerations: (1) The need 
to deter the particular type of offense charged; (2) 
the extent of the injury to innocent parties; (3) 
whether complicity in the violation is widespread 
throughout the corporation; (4) the level of the 
perpetrators’ intent; (5) the degree of difficulty 
in detecting the particular type of offense; (6) the 
presence or absence of remedial steps taken by the 
corporation; and (7) the extent of the company’s 
cooperation with the SEC and other law enforce-
ment agencies.38

Clarifying “Principal Considerations”
The two principal considerations set forth in 

the 2006 framework for corporate penalties in-

sufficiently reflect the authorizing statute’s history 
and the agency’s core remedial mission.

Principal Consideration #1: Direct Benefit to 
the Corporation—The 2006 framework asks 
whether the “corporation itself” “benefited” 
from the violation. This focus on the benefit to 
the “corporation,” however, strays from the 
SEC’s and Congress’s unambiguous focus on the 
shareholders—specifically, on whether sharehold-
ers were victims of the violation (or, through 
turnover, innocent of the violation) and therefore 
should not additionally bear the costs of penal-
ties. The 2006 framework acknowledges that 
the “weakest case” for penalties is one in which 
shareholders are the principal victims of the viola-
tion. But the framework expressly endorses pen-
alties based on corporate benefit through artifi-
cially “reduced expenses or increased revenues.” 
That is directly contrary to the SEC’s assurance to 
Congress that it would be “inequitable” to levy 
a penalty against a corporation based on such 
fraudulently reduced expenses or increased rev-
enues alone.39 The SEC and Congress recognized 
that the notion of a corporation’s benefit through 
false financial reporting alone cannot provide the 
proper basis for a penalty that avoids harming 
shareholders who already are victims of the viola-
tion.

Even where false financial reporting makes pos-
sible a transaction from which the corporation 
benefits—for example, an acquisition40—it may 
not be true that “the shareholders” received an 
improper benefit. The only shareholders who di-
rectly benefited in such a case are those who sold 
their shares before the fraud was exposed, leaving 
among the current shareholders those who pur-
chased shares at an artificially inflated price and 
those legacy shareholders who were injured as 
previous owners of the target company acquired 
through overvalued stock. As the SEC told Con-
gress, to pursue a penalty that would be borne by 
those shareholders in such a case would be “in-
equitable.”

Therefore, instead of emphasizing the question 
whether “the corporation” itself benefited from 
a violation, Congress directed the Commission 
to assess—among the host of other consider-
ations described below—whether the sharehold-
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ers themselves were victimized by the violation, 
given that penalties against the corporation are 
ultimately paid by the shareholders themselves.41

Principal Consideration #2: The Opportu-
nity to Compensate Investor Losses—The 2006 
framework’s attention to whether “the penalty 
will recompense” injured shareholders also mis-
construes Congress’s objective in the Remedies 
Act. Though this condition properly requires 
the SEC to consider whether a penalty will harm 
innocent, even injured shareholders, the 2006 
framework goes further—it establishes that the 
“opportunity to use the penalty as a meaningful 
source of compensation to injured shareholders 
is a factor in support of its imposition.” This re-
flects a potentially disturbing trend away from 
the SEC’s historical remedial focus on investor 
protection, instead redirecting attention to com-
pensation of investor losses.42 As the U.S. Court 
of Appeals for the Second Circuit reminded the 
Commission in its 1997 ruling in SEC v. Fisch-
bach Corp., compensation of victims is “a dis-
tinctly secondary goal” of SEC actions.43 The 
Fair Funds provision of the Sarbanes-Oxley Act 
of 2002 reflects a policy judgment that it is better 
for penalty money to go to injured investors than 
to the U.S. Treasury.44 But it does not change the 
SEC’s regulatory role or place it in the shoes of in-
jured investors seeking compensation and should 
not be a reason to obtain a large penalty. Even in 
distributing the funds to harmed investors under 
Sarbanes-Oxley, normally the Commission itself 
does not determine who are the harmed investors 
but instead frequently asks the court to appoint 
an independent distribution consultant to make 
that judgment, subject to judicial review. 

As former SEC Commissioner Cynthia Glass-
man concluded, we “cannot justify imposing 
penalties indirectly on shareholders whose invest-
ments have already lost value as a result of the 
fraud. Our use of so-called Fair Funds… leads 
to the anomalous result that we have sharehold-
ers paying corporate penalties that end up being 
returned to them through a Fair Fund—minus 
distribution expenses.”45 This is precisely the cir-
cularity problem which concerned Congress and 
which the SEC repeatedly promised to avoid in 
the exercise of its discretion.46 Importantly, we do 

not question the value of compensating injured 
investors or the SEC’s discretion to include in Fair 
Funds any penalties properly assessed against 
companies. But in such cases, the Remedies Act 
did not contemplate that the SEC’s decision 
whether to seek penalties against a corporation—
and in what amount—would be based “principal-
ly” on the “opportunity… of compensation for 
injured shareholders.”

For the same reason, the Dodd-Frank Act 
should not affect the SEC’s standards for whether 
to pursue corporate penalties and, if so, in what 
amounts. The new law introduces the risk that 
extraneous considerations will be perceived to 
drive more aggressive corporate penalties by the 
SEC to ensure funding for two new authorized 
recipients of collected penalties. The Act provides 
that:

1. In the event that information provided by a 
whistleblower leads to an enforcement action 
in which the SEC obtains monetary sanctions 
(including penalties, disgorgement and inter-
est) exceeding $1 million, the SEC shall pay 
the whistleblower between 10% and 30% of 
the monetary sanctions imposed in the SEC 
action and in any “related actions” brought 
by the U.S. Attorney General, an appropriate 
regulatory authority, a self-regulatory organi-
zation, or a state attorney general in a crimi-
nal proceeding;47 and

2. The Commission also may use the monetary 
sanctions it collects to fund activities of the 
SEC Inspector General set forth in the Act.48

Although the Dodd-Frank Act did touch on the 
penalty power and did establish these two new 
potential uses for the penalty money collected, it 
is telling that in doing so the legislation did not 
change the amount of each monetary threshold 
or the substantive standards defining the penalty 
tiers, as originally established under the Remedies 
Act. The Commission should not allow the in-
creased number of potential beneficiaries of any 
collected penalties to impact the size of the corpo-
rate penalties it seeks.
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Applying “Additional Factors”
The remaining seven factors in the 2006 frame-

work—the so-called “additional factors”—ac-
curately reflect various features of Congress’s 
two core remedial objectives in the Remedies 
Act: enhanced deterrence, and flexibility for a 
tailored remedy to fit the seriousness of miscon-
duct in each case. Of course, whether a corporate 
penalty is appropriate in a given case cannot be 
discerned by simple invocation of these broad 
goals. Accordingly, the Commission properly 
enumerated the host of specific interests contem-
plated by Congress—from the difficulty to detect 
or deter particular misconduct and the scale of 
complicity throughout a corporation; to the harm 
to innocent parties and the perpetrator’s culpa-
bility.49 These “additional considerations” offer 
guideposts for whether, given the misconduct in 
a particular case, the objectives of deterrence and 
a tailored remedy weigh in favor of a money pen-
alty against the corporation. Yet equally relevant 
in each case—but insufficiently credited by the 
Commission in the past—are the 2006 frame-
work’s countervailing factors: the company’s “re-
medial steps” and the company’s “cooperation 
with Commission and other law enforcement.”

Deterrence was the strongest rationale cited for 
the penalty power, whatever its merits as an em-
pirical matter.50 Congress authorized SEC penal-
ties so the agency could change “the ‘down-side’ 
calculation for violations of the securities laws,”51 
otherwise a simple order of disgorgement or oth-
er injunctive relief leaves the defendant “no worse 
off than he would have been if he had chosen not 
to violate the law.”52 However, less powerful spe-
cific deterrence remedies are appropriate where 
the SEC detects violations within a company that 
had in place a reasonable system of compliance 
procedures and controls.53 General deterrence 
interests are vindicated by such an enforcement 
approach—other companies will be encouraged 
to adopt similar procedures and controls reason-
ably designed to prevent violations of the securi-
ties laws.54 The same is true as to the deterrence 
interests in redressing a company’s unwillingness 
“to incur the cost of full compliance with the se-
curities laws”55 and in combating the “problem 
of recidivism.”56

Congress and the SEC long have recognized 
that a company’s efforts to prevent wrongdoing, 
its response upon detection of misconduct, and 
the subsequent degree of cooperation with any 
Staff investigation are crucial considerations to 
whether a monetary penalty is appropriate and, 
if so, the amount. Over the past decade, the SEC 
has repeatedly sought to strengthen its enforce-
ment efforts through encouraging greater coop-
eration in its investigations.57 In a 2001 Report of 
Investigation known as the “Seaboard Release,” 
the Commission set forth standards for its deter-
mination “whether, and how much, to credit self-
policing, self-reporting, remediation and cooper-
ation—from the extraordinary step of taking no 
enforcement action to bringing reduced charges, 
seeking lighter sanctions, or including mitigating 
language in documents we use to announce and 
resolve enforcement actions.”58 Most recently, 
Enforcement Director Robert Khuzami under-
scored the Commission’s commitment to promot-
ing cooperation. Khuzami announced a “formal 
framework of incentives”—cooperation agree-
ments, deferred prosecution agreements, and 
non-prosecution agreements based on “timely 
and necessary” assistance—as a potential “game-
changer for the Enforcement Division.”59

Thus, by the SEC’s own terms, the degree of a 
corporation’s voluntary remedial and cooperative 
efforts in aid of enforcement should materially 
shape the determinations whether to bring an ac-
tion at all, whether fraud allegations are appro-
priate, and whether and, if so, how much of a 
penalty is appropriate. Essential to this enforce-
ment initiative, however, is the provision of con-
crete, quantifiable benefits in return for coopera-
tion. We do not suggest that ex post cooperation, 
alone, should preclude categorically a corporate 
penalty, but it should be an important factor to be 
considered. For the SEC to incentivize corporate 
measures to self-police, self-report, self-remedy 
and cooperate, the SEC must meaningfully and 
transparently credit remediation and cooperation 
in evaluating whether deterrence and tailored 
remedies necessitate a money penalty, or least a 
discounted one, against the corporation.60

As to the objective of tailored remedies, the 
scope of corporate compliance, remediation and 
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cooperation informs the nature of the miscon-
duct at stake. The SEC persuaded Congress that 
it needed “greater flexibility to tailor a remedy to 
the gravity of the violation,”61 particularly in ad-
ministrative proceedings against regulated entities 
that previously could be sanctioned only by either 
censure or revocation of firm registration. Ex-
plaining the SEC’s remedial constraint “to deliver 
a pin-prick or to deliver the atom bomb,” former 
SEC Chairman Breeden implored Congress to 
grant “some remedies in between.”62 Having se-
cured the civil penalty remedy, the SEC now bears 
the responsibility to deploy it based on the nature 
of the misconduct in each case—informed, to be 
sure, by the level of intent or the scale of complic-
ity in the corporation, but also by the degree of 
the corporation’s compliance, remediation, and 
cooperation. 

By providing in the Remedies Act a schedule of 
the permissible sizes of corporate money penal-
ties, Congress left no doubt about the need for 
different remedial categories to reflect different 
levels of violations. The statute expressly tied the 
maximum authorized penalties to each of three 
tiers of misconduct:

•	 First	tier:	The	violation	does	not	involve	sec-
ond-tier or third-tier conduct.

•	 Second	 tier:	 The	 violation	 “involved	 fraud,	
deceit, manipulation, or deliberate or reckless 
disregard of a regulatory requirement.” 

•	 Third	tier:	(i)	The	violation	“involved	fraud,	
deceit, manipulation, or deliberate or reck-
less disregard of a regulatory requirement”; 
and (ii) “such violation directly or indirectly 
resulted in substantial losses or created a sig-
nificant risk of substantial losses to other per-
sons.”63

Under the statute, the maximum penalties 
courts may impose against corporations are, for a 
first-tier violation, the greater of $75,000 or “the 
gross amount of pecuniary gain to such defendant 
as a result of the violation” (intended to mean the 
amount of unjust enrichment);64 for a second-tier 
violation, the greater of $375,000 or the amount 
of pecuniary gain; and for a third-tier violation, 
the greater of $725,000 or the amount of pecuni-

ary gain.65 The same penalty tiers and limits were 
prescribed for violations found in administra-
tive proceedings, but without the alternative of 
higher penalties based on the amount of ill-gotten 
gains.66

These three tiers clearly reflect the congressio-
nal intent to calibrate penalties according to an 
ascending scale of the seriousness of the miscon-
duct, measured by the level of intent exhibited 
by the violator, with possible further increases 
where the violator obtained a large amount of ill-
gotten gains from the conduct. While the penalty 
amount can be increased through various theories 
of what constitutes a “violation” (with a separate 
penalty amount available for each “violation”), 
there is no reason to believe that Congress intend-
ed penalties in the tens or hundreds of millions of 
dollars to become commonplace.

Even a court’s power to impose penalties equal 
to a corporation’s pecuniary gain provides no 
more transparent or predictable grounding for 
some of the recent corporate penalties negotiated 
by the SEC in settled actions. Take, for instance, 
the financial fraud cases that have come to form 
a significant component of the SEC enforcement 
docket. In such cases, a corporation’s theoretical 
gross pecuniary gain may be simply impossible to 
determine.67 As one commentator observes, “the 
defendants’ gain is difficult or impossible to cal-
culate” following “fraudulent financial reporting, 
or negligent violations, such as incorrect books 
and records, failure to supervise, net capital defi-
ciencies, or inaccurate periodic reports,” for there 
is “no logical starting place for the calculation of 
a penalty.”68 Absent transparent grounding in the 
statutory penalty tiers and without a concrete ba-
sis to calculate the corporation’s ill-gotten gain, 
there is a serious risk that the corporate penalties 
sought by the SEC instead will be perceived to 
be significantly impacted by political, media and 
public pressures for lofty figures.

Debate surely will persist, even concerning the 
appropriate tier within which to calculate each 
violation’s fine, but recent penalties obtained by 
the SEC fail to reveal transparency, consistency or 
predictability based on identifiable criteria. 
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Part III: A New Paradigm for  
use of the Corporate Civil  
Money Penalty Remedy

 “The SEC now has the broadest range of rem-
edies from which to choose and the greatest flex-
ibility in applying these remedies than perhaps 
at any time in its history.”69 The Commission 
should return to a view of the monetary penalty 
as but one weapon in this broader remedial ar-
senal. As former Enforcement Director Lynch 
told Congress, “A civil money penalty should 
not become the sine qua non of all Commission 
enforcement actions.”70 A revised SEC corporate 
penalty framework should expressly consider 
the applicability of nonpunitive remedies at the 
Commission’s disposal. Even prior to the passage 
of the Remedies Act, Senator Dodd underscored 
the SEC’s “tremendous arsenal of enforcement 
powers, ranging from administrative sanctions to 
the ability to refer matters for criminal prosecu-
tion.”71

Review of the history of the Remedies Act con-
firms that Congress clearly did not intend that the 
Commission use the penalty in all enforcement 
actions against public companies. Yet in major 
enforcement actions brought by the Commission 
in recent years, the sword of massive monetary 
penalties has been persistently dangled over cor-
porations in settlement discussions. The Commis-
sion may well find that corporate penalties serve 
their policy goals more effectively if they are em-
ployed more selectively. 

Indeed, as a practical matter, the most potent 
source of deterrence achieved by the Commis-
sion is not the economic cost imposed on a public 
company through massive penalties, but rather 
the reputational impact of an enforcement action 
brought by the Commission; that is, the public 
opprobrium faced by the corporation. Immedi-
ately accompanying the Commission’s enforce-
ment action against a public company are a bevy 
of negative news stories and adverse financial and 
other business consequences for that corporation. 
Even when a company settles an enforcement ac-
tion without paying any penalty, the detailed reci-
tation of fraud allegations set forth by the Com-
mission in publicly filed documents can cause 

huge reputational damage and often spawns pri-
vate litigation. 

Even where the Commission deems a corporate 
penalty to be necessary, the deterrent effect may 
be achieved simply in the assessment of that pen-
alty against the corporation, not in the inflated 
scale of such penalties. By its own account, the 
SEC does not determine the level of penalties with 
the objective to economically “hurt” the corpora-
tion, which would harm shareholders. In view of 
this prudent self-imposed limitation, the overall 
scale of penalties should be recalibrated substan-
tially downward from the current levels to mini-
mize the economic harm to shareholders while 
preserving the deterrent effect of the penalties.

Despite the public appeal of banner headlines 
announcing exorbitant penalties against pub-
lic companies, it is crucial to the Commission’s 
longstanding mission of investor protection that 
it make clear its focus remains only on remedial 
and not punitive relief. In reviewing its corporate 
penalty policy, the Commission should not con-
fuse deterrence with retribution. The SEC was in-
tended to be an impartial regulator, and it is most 
effective when it does not appear to be “taking 
sides”—regardless whether that partiality results 
from a goal of compensating investors or from 
perceived political, media, or public pressure.
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