ANNUAL PROCEEDINGS OF THE

FORDHAM COMPETITION
LAW INSTITUTE
INTERNATIONAL ANTITRUST
LAW & POLICY
This volume contains articles and panel discussions delivered during the
Forty-first Annual Fordham Competition Law Institute Conference on
International Antitrust Law & Policy

Editor

Barry E. Hawk
Fordham Competition Law Institute
2015

JURIS

Chapter6
CAVEAT EMPTOR: TRANSACTION PARTIES
NEED TO CONSIDER FOREIGN INVESTMENT
LAWS AS PART OF PRE-DEAL PLANNING
Ilene Knable Gotts*
Cross-border and multinational mergers, acquisitions, joint ventures
and other transactions have become commonplace in today's global
economy. More than 30% of global M&A in 2013 involved acquirors and
targets in different countries, including $134.5 billion of acquisitions in the
U.S. alone by non-U.S. acquirors. In the first half of 2014, $127 billion worth
of acquisitions in the U.S. were made by non-U.S. acquirors. Generally
speaking, with certain limited exceptions the United States remains a
relatively welcoming economy for foreign acquirors and investors. Indeed,
foreign investors are afforded certain basic protections under bilateral
investment treaties and free trade agreements that ensure that foreign
investors receive fair and equitable treatment from the United States. I
Regardless of the nationality of the acquiror, large transactions often
require pre-consummation review and approval by competition agencies
in multiple jurisdictions. Depending upon the nature of the business,
other regulatory approvals may be needed (e.g., utilities, airlines,
communications and banking). Moreover, the bilateral investment treaties
and free trade agreements do not impair the United States' ability to
subject a transaction to additional regulatory scrutiny under foreign
investment laws, which may vary in application and impact depending on
the nationality and identity of the acquirors, the structure of the
transaction ahd the nature and location of the business or assets being
"acquired" irt the transaction. And the United States is not alone in its
additional scrutiny of certain transactions involving foreign acquirors: the
number of cross-border transactions facing foreign investment reviews in
multiple jurisdictions has notably increased in the last five years, and this
trend will likely continue as M&A activity increases and jurisdictions
further develop this area of the law. Moreover, unlike certain other
* Wachtell, Lipton, Rosen & Katz, New York. The opinions expressed herein are
solely hers, and are not to be attributed to the firm or the firm's clients. Mrs. Gotts
thanks Anne Salladin and Shannon Reaves of Stroock & Stroock & Lavan LLP and John
Davies of Freshfields for their insights and Charles Rosenthal for his research assistance.
' See, e.g., 2012 US Model Bilateral Investment Treaty, April 2012; available at
www.state.gov/documents/ organizations/188371.pdf; North American Free Trade
Agreement, January 1994, Article 1105, available at www.nafta-SEC-alena.org/
en/ view.aspx. ?x=3432mtpilb=142
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approvals needed prior to closing, these foreign investment reviews add a
degree of risk, particularly to the extent that the proposed transaction
attracts political and media attention.
It is important, therefore, that transaction parties undertake a
comprehensive analysis of such foreign investment reviews before entering
into the definitive agreement in order to (1) prepare for such reviews, (2)
gauge the risks of non-consummation, timing and potential conditions that
could be imposed under foreign investment laws and (3) negotiate and
allocate the risks to the transaction and costs to the parties presented by
those foreign investment laws in the agreement. Moreover, given these
risks, transaction parties should consider engaging regulatory counsel
(and, if the reviews are likely to be contentious, possibly public relations
and lobbying firms) prior to announcement of the transaction to assess and
manage properly the process.
The first section outlines the U.S. foreign investment regulatory
paradigm. The second section briefly provides some insights into foreign
investment reviews in some of the major jurisdictions. Finally, the third
section provides guidance regarding the impact that these foreign investment
reviews may have on typical M&A contract provisions and plarining.
I.

U.S. FOREIGN INVESTMENT REVIEW

A. History of Presidential Authority to Block Transactions

In response to the Korean War, Congress enacted the Defense
Production Act of 1950 (the "DPA"), which, in relevant part, authorized
the U.S. President to investigate the impact on U.S. national security of
transactions by or with foreign persons that could result in foreign control
of U.S. businesses or assets. 2 A wave of foreign investment in the United
States, particularly by Japanese firms, in the 1970s, raised concerns among
U.S. politicians. President Ford responded in 1975 by issuing an Executive
Order to create the Committee on Foreign Investment in the United States
("CFIUS"), a multi-agency paneJ,3 tasked with monitoring and studying
foreign investments. While certain statutes existed that could be used to
David E. Lockwood, Defense Production Act:
Purpose and Scope,
Washington, D.C., Congressional Research Service, June 22,2001.
1
Executive Order 11858(b), May 7, 1975, 40 F.R. 20263, available at
http:// www.archives.gov /federal-register/ codification/ executive-order /11858.hbnl.
Today, CFIUS is an executive branch interagency committee chaired by the Secretary of
the
the U.S. Treasury ("Treasury"). CFIUS has eight other voting members:
Deparbnents of Justice, Homeland Security, Commerce, Defense, State and Energy,
Office of U.S. Trade Representative; and Office of Science and Technology Policy. The
Department of Labor and the Director of National Intelligence are non-voting members;
the five observing members are the Office of Management and Budget, Council of
Economic Advisors, National Security Council, National Economic Council and the
Homeland Security Council.
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restrict certain transfers of assets that were security sensitive (classified)
(e.g., export statutes and international arms control regulations), no
formalized process existed to block transactions on the basis of national
security concerns until1988.
In 1988, Congress amended Section 721 of the DPA4 pursuant to the
Exon-Fiorio Act ("Exon-Fiorio Amendments") to expressly provide the
President with the authority to suspend or prohibit (including divestiture)
any transaction if it may threaten to impair national security. President
Reagan responded to this new authority by delegating the investigative
authority to CFIUS, but reserved to the President the authority to block
transactions. 5 In 1992, Congress enacted the Byrd Amendment€> to the
DPA to mandate a second-stage review if the acquiring person was a
foreign government-controlled entity.
Two controversial transactions in 2005-20067 prompted Congress to
adopt the Foreign Investment and National Security Act ("FINSA") of
2007.8 In November 2008, Treasury adopted final regulations under
FINSA, providing guidance regarding what constitutes control, specifying
changes in the content of the notice, allowing CFIUS to impose penalties
for material misstatements or omissions or breaches of mitigation
P.L. 100-418, Title V; Section 5021, Aug. 23, 1988; 50 US. C. App. Sec. 2170.
Executive Order 12661, Dec. 27, 1988, 54 F.R. 779, available at http:/ fwww.
archives.gov /federal-register/ codification/ executive-order/ 12661.html.
6
P.L. 100-418, Title V; Section 5021, Aug. 23, 1988; 50 U.S.C. App. Sec. 2170.
In 2005, UAE-based Dubai Ports World, one of the largest port operators in the
world, proposed purchasing the commercial port operations of the British-owned
Peninsular and Oriental Steam Navigation Company, a leading port operator and
transport company with operations in over 100 ports in 18 countries, including terminal
facilities in six U.S. ports. CFIUS approved the transaction in 2005 after obtaining
mitigation agreements that all U.S. facilities would be operated with U.S. management;
closing was scheduled for early 2006. Opposition grew in Congress, however, following
CFIUS approval, with some members raising the argument that Dubai served as a locale
for some of the terrorists involved in September 11. Due to the opposition, DP World
sold off the U.S. port operations to an American owner. See Jonathan Weisman and
Bradley Graham, Dubai Firm to Sell U.S. Port Operations, The Washington Post (March
10, 2006) at 1, available at http:/ jwww.washingtonpost.com/wp-dyn/content/article/
2006/03/09/ AR2006030901124.html; Neil King, Jr. and Greg Hitt, Dubai Ports World
Sells U.S. Assets - AIG Buys Operations that Ignited Controversy as Democrats Plan
Changes, Wall Street J. (Dec. 12, 2006) at A1, available at http:/ /online.wsj.com/
newsjarticles/SB116584567567746444. Also, in 2005, Chinese state-owned oil company
China National Offshore Oil Company ("CNOOC") proposed acquiring Unocal.
CNOOC filed CFIUS notice. Strong Congressional opposition arose on the grounds that
ownership of Unocal could divert oil from the U.S. and also result in the transfer of
sensitive technology, particularly relating to antisubmarine capabilities. CNOOC
indicated that it had proactively committed to take actions with respect to Unocal's U.S.
assets as necessary to satisfy CFIUS findings. Faced with continued opposition,
however, CNOOC abandoned the bid on August 3, 2005.
s P.L. 110-49, July 26, 2007, available at http:/ jwww.gpo.gov/fdsys/
pkg/PLAW-110publ49/html/PLAW-110publ49.htm.
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agreements, and authorizing the inclusion of liquidated damages
provisions in mitigation agreements.Y
B.

CFIUS-Covered Transactions

CFIUS can review any merger, acquisition or takeover by or with any
foreigll person that could result in foreign control of any person engaged in
interstate commerce in the United States. The purpose of the review is to
determine the effects of a transaction on U.S. national security. CFIUS
broadly interprets the concept of control as the power, direct or indirect, to
determine, direct or decide matters affecting an entity. Even a 10%
invesbnent may be deemed to convey control. 10 Whether "control" exists for
CFIUS purposes depends on the specific facts of the transaction, including
share ownership, and shareholder rights (e.g., veto rights), in the company.
Unlike some jurisdictions, CFIUS's review focuses solely on national
security risks (including infrastructure or key technology), rather than
broader national interests (e.g., cultural diversity, national heritage or
employment). The law does not define "national security." CFIUS reviews
will often focus on whether the target has classified defense or homeland
security-related contracts; 11 sole-source contracts with federal state or local
governments; ownership of critical or emerging technologies or
infrastructure; ownership or production of technologies or products
<;ubject to export control restrictions; 12 or facilities located near sensitive
military operations. In addition, heightened scrutiny will occur when the
investor is foreign government controlled.
After the September 11 attacks, Congress passed the USA Patriot Act
of 2001 to provide special support for" critical industries," 13 which broadly
31 CFR Part 800 (Nov. 21, 2008).
A noteworthy example of a minority shareholding raising serious concerns
occurred in 2008, when 3Com Corp. announced that it was unable to agree to a revised
buyout transaction with Bain Capital Partners and Huawei Technology that would satisfy
national security officials, and instead the parties terminated their agreement. According to
press reports, CFIUS had raised concerns that post-transaction security teclmology
provided by Tipping Point, a 3Com business unit supplier to U.S. government agencies,
could fall under the influence of Huawei, which reportedly had ties to the Chinese
military. The parties had previously withdrawn their CFIUS notice, restructured the
transaction and refiled their notice. Under the restructured agreement, Huawei would
initially obtain a 16.5% interest in 3Com (with the option of purchasing another 5%) and
have the right to appoint three of 11 members of the 3Com board of directors.
11
See discussion infra Section I.E regarding FOCI provisions.
12
Under Section 38 of the Arms Export Control Act (" AECA"), 22 U .S.C. § 2778,
as amended, the President may control the export and import of defense articles and
defense services. The President has delegated responsibility for promulgating
regulations to implement the AECA, including the issuance of export licenses. The rules
governing these products and services is contained in the International Traffic in Arms
Regulations ("'TAR"), codified at 22 CFR Parts 120-130.
13
P.L. 107-56, Title X,§ 1014, Oct. 26, 2001, codified at 42 U.S. C. §§ 5195c(b), (e).
10
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defines as likely candidates for consideration as national critical
infrastructure the telecommunications, energy, financial services and water
transportation sectors, and "cyber and physical infrastructure services
critical to maintaining the national defense, continuity of government,
economic prosperity, and quality of life in the United States." In 2002,
Congress adopted the same language into the Homeland Security Act.l4
With the adoption of FINSA, Congress made explicit that "critical
infrastructure" and "critical technologies" were to be included in the types
of transactions considered by CFIUS. 15 Through a series of directives, the
Department of Homeland Security has identified 18 sectors of the economy
as falling within the definition of critical infrastructure/ key resources.l6
CFIUS has become increasingly concerned about potential
cybersecurity threats to national security or critical infrastructure systems.
These concerns can arise, for instance, if the target is a hardware or
software company with products that could provide a "back door" or other
malicious code into computer systems. In addition, CFIUS has indicated
that in acquisitions involving infrastructure assets connected to integrated
utility systems (e.g., electric/natural gas), the focus will include whether the
acquiror will adequately protect those assets from cyber-attacks.
One of the potential "gaps" in "covered transactions" is that it does
not include "greenfield" investments, or investments in new industrial
plants and facilities. Concerns over greenfield investments recently arose
in connection with the plans of Roscosmos, Russia's space agency, to build
Global Positioning System ("GPS") monitoring stations in the U.S.
Apparently, although the State Department supported this activity,
reportedly to improve U.S.-Russian relations, the Central Intelligence
Agency and the Defense Department opposed it on the grounds that the
stations would significantly improve the accuracy and reliability of
Russia's spy efforts and weaponryY No agreement was reached. In
reaction to the United States' failure to agree to host the GPS stations,
6 u.s.c. § 101.
FINSA defines "critical infrastructure" as "systems and assets, whether physical
or virtual, so vital to the United States that the incapacity or destruction of such systems or
assets would have a debilitating impact on national security." 50 U.S.C. App. § 2170(a)(6).
16 The 2013 acquisition of Smithfield Foods Inc. by China's Shuanghui
International Holdings, Ltd., raised questions about what is within the parameters of
U.S. critical infrastructure/key resources. Smithfield is one of the world's leading
vertically integrated pork processor/pork producer firms, accounting for approximately
26% of domestic U.S. hog supply. Starting in 2003, the National Strategy for Physical
Protection of Critical Infrastructure and Key Assets identified food and agriculture to be a
high priority. See The National Strategy for the Physical Protection of Critical Infrastructure
and Key Assets, available at http://www.dhs.gov /national_strategy_physical_
protection_ critical_infrastructure_and_key_assets.
11
MichaelS. Schmidt and Eric Schmitt, A Russian GPS Using U.S. Soil Stirs Spy
Fears, NY Times (Nov. 16, 2013), available at http://www.nytimes.com/2013/11/17/
world/ europe/ a-russian-gps-using-us-soil-stirs-spy-fears.html?pagewanted=all&_r=O.
14
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Russia announced, that, effective June 1, 2014, Russia would shut down all
U.S.-owned GPS stations on Russian soiJ. 1H
C. The CFIUS Process
Although CFlUS review formally commences with the joint
submission of a notification with CFlUS, it is common practice for the
parties, through counsel, to consult with CFIUS prior to filing. The
notification requires significant information regarding the nature of the
transaction and identity of the parties, including any foreign ownership
and detailed biographical information on the acquiror's officers and
directors (sometimes referred to as Personal Identifier Information
("PII")); 19 the activities, assets and location of the target; whether the target
supplies any defense or national security agencies; whether the target
makes any products, or has any technologies, with actual or potential
military applications or that are subject to export control licensing
The CFIUS
requirements; and the intent of the acquiring party.
regulations prohibit disclosure to the public of information filed with
CFIUS, and explicitly exempts such information from Freedom of
Information Act disclosure. 20 The confidentiality protections apply to all
aspects of the CFIUS process, including pre-notice consultations.
The CFIUS process is "voluntary" and there is no filing fee imposed.
CFIUS does actively monitor investment activity, and can on its own
contact the parties and ask them to notify a pending or consummated
transaction2 1 or even self-initiate a review of the transaction if it is not filed
18
Simon Rockman, Russia to suspend US GPS stations in tit-for-tat-spat, The A
Register (May 13, 2014), available at http:/ fwww.theregister.co.uk.russia_suspends_
US_GPS_station; Matthew Bodres, Russia Cracks Down on GPS to Win Spot for Glonass
on American Soil, The Moscow Times Oune 2, 2014), available at http:/ fwww.themoscow
times.com/ business/ articles I russia_cracks_down_on_gps I 501350.html.
19
Gathering Pll typically is time consuming, particularly if sovereign wealth
funds or state-owned enterprises are directly I indirectly involved.
20
The exceptions from public disclosure are (1) except as may be relevant to any
administrative or judicial action or proceeding and (2) disclosure to Congress. Under the
Exon-Florio Amendment, the President must provide a written report to the Secretary of
the Senate and the Clerk of the House detailing his decision and actions in any
transaction subject to a full investigation. FINSA also imposed additional Congressional
reporting obligations on CFIUS.
21
In four noteworthy transactions since 2009, CFIUS has required a filing postclosing, and taken some action in the subject transactions. In May 2010, Huawei
acquired certain patents and servers and hired 15 employees of 3 Leaf, a U.S. software
computer company, for $2 million. It did not file the transaction with CFIUS prior to
closing. In November 2010, CFIUS notified Huawei that it intended to review the
transaction. Congress publicly urged CFIUS to take action on national security grounds
in that transaction since 3 Leaf's technology enables servers to work collectively. In early
2011, CFIUS concluded that the transaction posed such a threat and informed Huawei
that it would recommend that the President order divestiture. After first reportedly
considering challenging the CFIUS decision, Huawei agreed to divest the assets and
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voluntarily. Transactions not reviewed by CFIUS can be examined at any
time in the future and mitigation measures can be imposed at that time. In
addition, the transaction could be referred to the President for divestiture.
The filing of the notice starts an initial 30-day review; this review can
be followed by a 45-day investigation. Under FINSA, for example, a full
45-day investigation is presumed when the transaction is a "foreign
government-controlled transaction" or involves "critical infrastructure" or
"critical technologies" unless the Deputy Secretaries of the lead agencies
jointly determine that the transaction "will not impair the national security
of the United States," a higher standard than that required under the
statute for the conclusion of the investigation in a typical case. Sometimes,
parties will withdraw their notification during the 45-day investigation
period and then refile the notice, which starts another 30-day review.
Parties may choose to do this to allow CFIUS additional time to review;
most commonly, however, it occurs in the context of mitigation
discussions that require further time for resolution. 22 The 2013 Annual
CFIUS Report indicated that a record 22 CFIUS notices were withdrawn
voluntarily in 2012, of which 12 were later refiled with CFIUS, suggesting
that the withdrawals were undertaken to provide CFIUS with additional
negotiated an ongoing oversight agreement in April 2011 to facilitate communication
with CFIUS on any future proposed transactions. Despite these efforts to improve
relations with CFIUS, on October 8, 2012, the U.S. House of Representatives Committee
on Intelligence issued an "Investigative Report on the U.S. National Security Issues
Posed by Chinese Telecommunications Companies Huawei and ZTE" (available at
https:/ / intelligence.house.govI sites/ intelligence.house.govI files/ documents/HuaweiZTE%20Investigative%20Report%20(FINAL).pdf) and Sprint Nextel and SoftBank Corp.
agreed to remove equipment made by Huawei from Sprint and Clearwire Corp.'s
networks to resolve national security concerns. (See Alina Selyukh, Sprint, SoftBank
agree to U.S. national security deal, Reuters (May 29, 2013), available at http://www.
reuters.com/ article/ 2013I 05/29/ us-sprint-offer-idUSBRE94SOIG20130529.)
In June
2012, Nevada Gold Holdings, Inc. ("NGHI") disclosed that CFIUS had, post-closing,
reviewed the acquisition of an 88.4% interest in it by Far East Golden Resources
Investment, a Chinese company. The CFIUS action was apparently due to the proximity
of NGHI leases to U.S. government facilities near Fallon Naval Air Station. The parties
reportedly had declined to adopt a security mitigation plan that would have required
NGHI to dispose of its leases in Tempo, NV. See Nevada Gold Holdings, Inc., S.E.C.
Form 8-K, June 11, 2012, available at http:/ jwww. sec.gov/ Archives/edgar/
data/ 1369203/000107878212001648/0001 078782-12-001648-index.htrn.
CFIUS acted
similarly in 2009, in connection with a Nevada mine near Fallon Naval Station owned by
First Gold Corp. Also, in the Ralls Corporation matter, Ralls filed its CFIUS filing after
acquiring the wind farms from Innovative Renewable Energy LLC and receiving the U.S.
Navy's request that Ralls relocate one of its wind farm projects.
22
In the CNOOC/Nexen transaction, the parties withdrew and resubmitted
their filing at least twice to provide additional time to negotiate a mitigation agreement.
Nexen, a large Canadian oil and gas company, owned oil assets in the U.S. Gulf Coast.
CFIUS reportedly required alteration of the leases to limit access to information and
control of these assets, particularly given their proximity to U.S. Navy and subsea
telecom facilities.
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time to conduct its investigation or to complete mitigation negotiations. 21
At other times, the parties will withdraw the notice and not refile, but
instead abandon the transaction so as not to receive an adverse decision.
Ten of the 22 transactions withdrawn in 2012 were not later refiled with
CFIUS and were abandoned. Although parties can abandon transactions
for many reasons, including commercial reasons, it could well have been
the case that these 10 transactions were withdrawn because they had
encountered trouble and were told by CFIUS that CFIUS would refer the
transaction to the President for a decision to bar the transaction. At the
end of an investigation, unless the parties have withdrawn the notice,
CFIUS will either state that it has "no unresolved national security
concerns," the standard for concluding an investigation without action
under the statute, or will refer the transaction to the President for a
decision. A mitigation agreement may have been put in place in order for
CFIUS to be able to reach its favorable conclusion. If the transaction is
referred to the President, the President has 15 days to render a decision.
The vast majority of notified transactions are approved during the
initial 30-day review period. It appears that the number of 45-day
investigations, however, has increased since FINSA' s adoption. Over the
past two decades, there have only been a handful of transactions that have
reached the President for a final determination- and only two instances in
which the President used his authority to "suspend or prohibit" a
~ransaction (divestiture in those cases). 24 As mentioned above, if CFIUS
indicates that it will seek to have blocked or impose mitigation measures
the transaction parties find unacceptable/; the more common practice is
for the transaction parties to withdraw their notice and abandon the
transaction. 26 Some of the more notable recently abandoned transactions
have involved companies with Chinese involvement.
23
CFIUS Atmual Reports are available at http:/ jwww.treasury.gov /resourcecenterI international/ foreign-investment/ Pages/ dius-reports.aspx.
24
In 1990, President Bush required the unwinding and divestiture of an
investment in MAMCO Manufacturing Corporation, an aircraft component
manufacturer, by the China National Aero-Technology Import & Export Corporation
("CATIC") because CATIC might gain access to technology that it would otherwise have
to obtain only through an export license. In September 2012, President Obama ordered
Ralls Corporation (indirectly owned by Chinese entities) to divest certain assets.
25
On February 28, 2008, Bain Capital and Huawei Technologies withdrew their
offer to acquire 3Com, a network and software company, reportedly due to the failure to
agree to mitigation terms with CFIUS.
26
For example, in 2005, CNOOC dropped its proposed Unocal acquisition partly
due to CFIUS and Congressional concerns. Similarly, in 2006, the major reported reason
that Israeli company Check Point Software Technologies abandoned its acquisition of
Sourcefire, a U .5. firm specializing in security appliances for protecting internal
company networks, was the CFIUS investigation. In December 2009, Chinese firm
Northwest Nonferrous International Investment Company (a subsidiary of China's
largest aluminum producer) proposed acquiring U.S.-based Firstgold, but abandoned
the transaction after Treasury expressed concerns that the properties were near sensitive
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The statute expressly precludes judicial review of the "findings" and
"actions" of the President. A recent D.C. Circuit decision, Ralls v. CFIUS,27
however, adds a new wrinkle: in that decision, the court found that Ralls'
constitutionally granted due process rights had been violated by CFIUS's
failure to provide Ralls (1) detailed unclassified information regarding the
evidence on which it relied to recommend that Ralls be ordered to divest
certain assets and (2) the opportunity to rebut that evidence. It is too early
to tell what impact this decision will have on the CFIUS review process.2s
The parties legally are not prohibited from consummating the noticed
acquisition during the pendency of the review; in practice, however,
CFIUS frowns on this approach and, as a result, parties rarely close a
notified transaction until CFIUS has completed its review and concluded
that no further action is required in the case.
D. Illustrative Mitigation Provisions

Although the terms of specific mitigation agreements are confidential
(unless the parties disclose them), the 2013 Annual CFIUS Report indicates
that from 2010 to 2013, CFIUS obtained mitigation measures in 24
military bases. As mentioned in footnote 10, supra, the parties reportedly abandoned the
3Com/Bain/Huawei transaction based on CFIUS mitigation requirements. In June 2010,
China's Tangshan Caofedian Investment Corporation withdrew its proposed acquisition
of EmCore, which makes components in fiber optics and solar panels, due to "regulatory
concerns." See Stephanie Kirchgaessner, U.S. Blocks China Fibre Optics Deal Over
Security, Financial Times Gune 30, 2010), available at http://www.ft.com/cms/s/O/
8348c03a-83d4-11 df-ba07-00144feabdcO.htrnl#axzz3A U3xz45k.
27
See Ralls Corp. v. Committee on Foreign Investment in the United States, No.
1:12-CV-§ 1513 (Slip Op. D.C. Cir. July 15, 2014), revs'g, 2013 WL 5565499 (D.D.C. Oct. 9,
2013), available at http://www.cadc.uscourts.gov I internet/opinions.nsf/B27E81
AF31E360DA85257D16004E43E7/$file/13-5315-1502552.pdf. This case is the first court
challenge to a CFIUS decision. Ralls is a U.S. company owned by two Chinese nationals
who are officers of the Chinese Sany Group. Ralls had not made a filing with CFIUS
prior to its March 2012 acquisition of four wind farms located near a U.S. Navy training
facility. Ralls submitted the notice after closing the transaction in response to Defense
Department initiatives. After CFIUS recommended that Ralls be required to divest four
Oregon wind farms, and the President acted on the recommendation, Ralls challenged
the order in federal district court. In February 2013, the district court dismissed the case;
Ralls successfully appealed on the basis that it was entitled to a more detailed basis for
the decision and the opportunity to rebut the evidence.
28 The government may still request an en bane hearing on this case as well as
seek certiorari at the U.S. Supreme Court. Also, if left intact, the decision raises an
interesting issue: traditionally, parties choose to file voluntarily their notices before
proceeding with the transaction; however, Ralls suggests that the foreign acquiror may
have better constitutional standing to raise due process claims if it has closed on the
transaction before filing the CFIUS notice. Assuming that the decision stands, CFIUS may
choose to provide due process to all transactions (not only the ones that have closed); the
incentive otherwise would be contrary to what CFIUS is interested in achieving, i.e., the
pre-consummation review and opportunity to take action or stop transactions that raise
national security concerns.
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reviews.29 Standard mitigation measures, depending on the level of foreign
ownership, control or influence include a board resolution, security control
agreement, special security agreement,:lt1 proxy agreement31 and voting
trust agreement. These mitigation measures seek to address concerns
regarding information flow, 12 ability to influence management decisions,"
access to key assets or technologies,"' ensuring continued access to
information/ assets by government authorities and supply of products/
services to government purchasers. 15 In addition, mitigation agreements
may seek to ensure that the U.S. government will have access to certain
information in the possession of the target, such as in telecom mergers.
In 2013, Japanese firm SoftBank agreed to remove Chinese firm
Huawei as a supplier of telecom equipment if permitted to acquire a
majority stake in SprintNextel (which in turn was acquiring Clearwire).
Also, in January 2013, Chinese auto-parts maker Wanxiang Group agreed
to spin-off Navitas Systems, an A123 Systems subsidiary that had military
contracts, in order to purchase bankrupt A123 Systems. 36
CFIUS is also required to develop a process for monitoring compliance
by a firm with any mitigation agreement or condition imposed.
29
CFIUS mitigation agreements are intended to be used only if (1) the risk "arises"
from the covered transaction; and (2) there are no other laws that can adequately address
the risk. See 50 U.S.C. App. 2170 § 720, available at http:/ /www.treasury.gov /resource:enterI international/ foreign-investment/ Documents/Section-721-Amend. pdf
and
Executive Order 11858, May 7, 1975, 40 F.R. 20263, as amended in Executive Order 13456,
Jan. 23, 2008, 73 F.R. 4677, available at http:/ fwww.gpo.gov/fdsys/pkg/FR-2008-0125/pdf/08-360.pdf.
30
For instance, a security committee and/ or security officers, along with annual
compliance reports and independent audits could be imposed.
31
Under these arrangements, a proxy entity will perform certain sensitive
functions and activities of the U.S. business.
32
For instance, (1) requiring a subsidiary with sensitive technology or classified
contracts to have a separate and independent board of directors composed of U.S.
citizens, (2) restricting the type of information that can be provided to the foreign
company, (3) notifying the U.S. government agency most notably involved in advance of
foreign national visits and/ or (4) restricting access to information to specifically
designated foreign company employees.
33
For instance, requiring the board of directors to establish a security committee
composed of independent directors who are U.S. citizens and have independent
authority over security compliance.
34
E.g., restricting access by non-U.S. citizens to critical infrastructure; requiring
screening of employees with access to critical infrastructure; or requiring the target to
adopt and implement network and IT security policy.
35
These provisions could include notifying the relevant government agency of
any material introduction, modification or discontinuation of a product or service and
awareness of any security incidents and ensuring continued production of certain
products for relevant agencies for specified periods.
36
Most likely, the government-supply business included activity covered by
ITAR; currently, U.S. government practice is to forbid transfer of !TAR-regulated
operations to a China-owned company.
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Non-CFIUS Foreign Ownership Limitations

Depending on the activities of the target, other restrictions and preconsummation approval processes may be applicable to the transaction.
Even within the national security context, in addition to CFIUS, the
Department of Defense, Department of Energy and Nuclear Regulatory
Commission regulate Foreign Ownership, Control or Influence ("FOCI")
for companies with facility security clearances ("FCLs"), which permit
access to classified information. 37 The National Industrial Security
Program Operating Manual ("NISPOM"P8 requires that a Form SF 328,
Certificate Pertaining to Foreign Interests, be submitted to the Department
of Defense, Defense Security Service ("DSS") by a company as part of its
FCL application-and whenever significant changes occur (e.g., potential
ownership information) to information previously provided concerning
FOC1. 39 The NISPOM requires any company with an FCL to notify DSS if
it enters into negotiations that could lead to ownership or control by a
foreign interest. 40 NISPOM Section 2-300.a states that "a company is
considered under FOCI whenever a foreign interest has the power, direct
or indirect, whether or not exercised ... to direct or decide matters affecting
the management or operations of that company in a manner which may
result in unauthorized access to classified information or may adversely
affect the performance of classified contracts." Even a minority foreign
investment resulting in 5% foreign ownership will likely require formal
FOCI mitigation. Once DSS determines that a company is under FOCI, that
company cannot maintain an FCL unless FOCI concerns are mitigated.
Mitigation (sometimes referred to as "negation") plans can take a variety of
forms: Board resolutions,41 Security Control Agreements ("SCAs"),42 Special
Security Agreements ("SSAs"),43 Voting Trusts44 and Proxy Agreernents.45
37
See Directive-Type Memorandum (DTM) 09-019-Policy Guidance for Foreign
Ownership, Control or Influence (FOCI), dated Sept. 2, 2009, available at
http:/ /www.dtic.mil/whs/directives/corres/pdf/522022_vol3_2014.pdf.
:18
The current NISPOM (DoD 5220.22-M) was issued in February 2006 and
updated with major changes on March 28, 2013, and is available at
http:/ /www.nispom.org/NlSPOM-download.html.
39
See NISPOM 1-302(g)(S).
40
ld.
41
NISPOM 2-203.a. A Board resolution is generally used when the foreign
acquiror does not own or control voting interests sufficient to guarantee representation
on the company's governing board.
42
NISPOM 2-303.c. SCAs are used by companies that are not cor:ttrolled by a
foreign investor but the foreign investor is entitled to board representation. These
agreements typically require at least one independent U.S. outside director, restrictions
on visits and restrictions on sharing of operations and locations between the cleared
company and the foreign investor and its affiliates. Communications with the foreign
investor may also be restricted.
43
NISPOM 2-303.c. SSAs are used for companies that are effectively foreign
owned or controlled, typically where the foreign investor holds a 50% interest or
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Outside of the national security sector, acquisitions involving
companies regulated by some federal agencies, such as the U.S.
Department of Transportation46 and the Federal Communications
Commission,47 are potentially subject to additional approvals. Energy
activities are heavily regulated as well. Under the federal Mineral Land
Leasing Act of 1920, for instance, only U.S. citizens may obtain particular
mineral, gas and oil leases, except to the extent that the investor's country
extends similar privileges to U.S. citizens. 48 Under the Atomic Energy Act,
nuclear facilities may not be acquired by a foreign owned, controlled or
dominated company absent adoption of certain conditions.49 Under the
Merchant Marine Act of 1920 (commonly referred to as the "Jones Act"),
shipping between U.S. ports is limited, with some exceptions, to U.S.-built,
owned and registered vessels, with registration limited to entities in which
more. While an SSA generally requires three outside directors, the operations of SSA
companies are increasingly similar to those of an SCA. The chief exception is that an
SSA has access limitations that do not permit the company to access proscribt.'tf
classified information (i.e., top secret, COMSEC material, excluding controlled
cryptographic items when unkeyed or utilized with unclassified keys Special Access
Program ("SAP") information; Restricted Data ("RD"); and Sensitive Compartmented
Information ("SCI")) without first obtaining a National Interest Determination
("NID") (a determination that access to the proscribed information is consistent with
U.S. national security interests). The NID requirement does not apply to SCA
~ompanies.

•• NISPOM 2-303.b. Voting trusts are very rarely used. Under these agreements,
the foreign owner transfers full legal title to U.S. government-approved trustees. There
are no access limitations under these agreements.
45
NISPOM 2-303.b. Under Proxy Agreements, the shareholder appoints
independent Proxy Holders (who must be U.S. citizens) with limited grant of proxy to
vote its shares on all but a select set of approvals (e.g., shareholder can retain the right to
vote on matters such as acquiring or selling the business or alterations to the company's
organizational or governance documents). There are no access limitations under these
agreements.
46
The United States has extensive regulations governing foreign investments in
the transportation sector. For instance, airlines must obtain a certificate of public
convenience and necessity to operate in the U.S. Only a U.S. citizen (defined to restrict
foreign investment up to 25% voting interest and 49% non-voting interest) may hold a
certificate. See 49 U.S.C. § 41102. An Open Skies Agreement, however, between the
United States and the European Union encourages the relaxation of ownership rules for
U.S. carriers and EU nationals.
•7
The Communications Act of 1934 restricts direct foreign ownership of
broadcast or common carrier radio licenses to 20%, and the FCC restricts indirect
investments of more than 25%. 47 U.S.C. § 310(b).
48
30 u.s.c. § 181.
49
10 CFR § 50.38. For example, AmerGen Energy Company LLC, which at
formation was owned 50% by a U.S. subsidiary of a British company, obtained the
Nuclear Regulatory Commission's consent to acquire nuclear plans only upon entering
into negation measures that mandated that the officers and management of AmerGen
would be U.S. citizens and that a U.S. citizen would have the deciding vote on nuclear
safety and security issues.
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75% of the interests are held by U.S. citizensjentities.so Unlike the CFIUS
process, these pre-transaction notifications are often mandatory and the
parties must obtain approval before proceeding with the transaction. In
addition, the regulatory agency may condition approval upon adoption of
certain governance structures and other mitigation agreements.
II.

NON-U.S. FOREIGN INVESTMENT REQUIREMENTS

This section provides some illustrations to highlight the scope of
comparable foreign investment reviews in major jurisdictions outside of
the U.S. that U.S. firms (among others) might face and provides examples
of recent decisions by these authorities that impacted the transaction. This
discussion is not intended to provide a detailed accounting of the laws and
situations in which foreign investment review applies; rather, it is meant to
provide a sense of why it is necessary to consult counsel early in the
process, to factor in these reviews in the allocation of risk and to be
prepared to deal proactively with the relevant authorities from the outset.
A. National Security/National Interest Reviews
The most common type of foreign investment review, which both
mature and developing countries have in place, relates to acquisitions that
could pose a threat to national security and vital national interests. The
definition of what constitutes "national security" and "national interests"
is not always clearly delineated and may change as concerns arise. In
some countries, the review of these investments is conducted by the
executive branch or head of state;51 in other countries, a specialized agency
or the military may be involved in the initial review. In most jurisdictions,
the notification is mandatory, at least for certain specified sectors or at
certain levels/values of investment.
Some jurisdictions set different thresholds and requirements on the
basis of where the foreign investor resides. In some situations, the
decisions are impacted by politics. In Canada, for instance, all foreign
investments may be subject to possible national security review
regardless of the Canadian business's asset value; for transactions
impacting "national interests," the current financial threshold for
triggering review under the Investment Canada Act varies depending on
whether the target Canadian business is a cultural business (where the
threshold is only C$5 million), or the transaction is a direct or indirect
acquisition and/ or the investor is, on one hand, a "state-owned
enterprise" ("SOE") or, on the other hand, a "WTO investor." For non46 u.s.c. § 50501.
In the UK, for instance, the Secretary of State for Business, Innovation and
Skills handles the investigation of "public interest" merger cases.
50

51
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cultural businesses, the thresholds are high (currently the asset value
threshold is C$354 million). In contrast, in France, the investor must
notify the Ministry of Economy, Finance and Employment ("Ministry of
Finance") of its intentions if a foreign investor seeks to invest in one of 17
identified sensitive national security sectors.
In most jurisdictions, the test is whether the transaction would
thrente11 national security. In Canada, though, the Minister of Finance must
determine that the proposed foreign investment will be of "net be11ejit to
Canada," taking into account such factors as the level of economic activity,
employment issues and impact on the investment upon Canada's ability to
compete in world markets. To satisfy this test, the Minister may require
that the acquiror agree to undertakings regarding the acquired Canadian
business, including commitments to certain minimum future capital
expenditures, research and development and employment levels and not
to close factories or offices. In 2008, the Minister of Finance used this
standard to block U.S.-based Alliant Techsystem's proposed acquisition of
MacDonald, Dettwiler and Associates Ltd, an information systems and
geospatial services provider, on national security grounds. 52 In 2010,
Canada provisionally rejected BHP Billiton's bid to buy Potash Corp, of
Saskatchewan, on the grounds that BHP had not satisfied the "net benefit"
More
requirement; 53 BHP withdrew its bid on November 14, 2010.
recently, Lenovo Group Ltd., a China-based computer manufacturer,
reportedly considered bidding for Blackberry Ltd., a Canadian company,
in the Fall of 2013, but decided not to due to concerns expressed by the
Canadian government premised upon national security concerns
regarding access to Blackberry's network, which (1) is used by many
Canadian government agencies and large businesses and (2) is integrated
into Canada's telecommunications infrastructure. 54 Also, in 2013, the
Canadian government (1) rejected the proposed sale of Manitoba Telecom
Services ("MTS") Allstream business unit, which operates a national fiber
network, to Accelero Capital Holdings, an Egyptian group;55 and
(2) reportedly caused the proposed bid of Vimpel.Com, a Russian
52 Government confirms decision to block sale of MDA space division, CBC
News (May 9, 2008), available at http:/ /www.cbc.ca/news/technology/govt-confirmsdecision-to-block-sale-of-mda-space-division-1.698584.
53
Phred Dvorak and Anupreeta Das, Canada Slaps Down BHP' s Potash Bid,
Wall Street J. (Nov. 3, 2010); available at http:/ /online.wsj.com/news/articles/
SB10001424052748703506904575592870406638644.
54
See Steven Chase and Boyd Erman, Lenovo pursued Blackberry bid, but
Ottawa rejected idea, The Globe and Mail (Nov. 4, 2013), available at
http://www. theglobeandmail.com/ report-on-business/ international-business/ asianpacific-business/lenovo-considered-a-bid-for-blackberry-but-ottawa-wouldnt-acceptchinese-takeoverI article15256976.
55
Theophilos Argitis and Andrew Mayeda, Canada Rejects MYS Allstream Sale
to Accelero Security, Bloomberg (Oct. 8, 2013), available at http:/ /www.bloomberg.com/
news/2013-10-07I canada-rejects-mts-sale-of-allstream-to-accelero-over-security.htrnl.
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controlled company, to gain control of Wind Mobile, a Canadian wireless
carrier, to fail.56
Other jurisdictions also have been active in exercising their authority to
block or impose conditions on "national security" as well as broader "public
interest" grounds. In the UK, for example, the Secretary of State has
(1) accepted an undertaking in lieu of referring the matter to the
Competition Commission in the 2009 acquisition of Underwater Systems
Winfrith (owned by QinetiQ), a UK government contractor, by Atlas
Elektronik, a German company, under which the target would remain a
supplier of the Ministry of Defense, a significant number of directors of the
company would be UK security-cleared British citizens, and military
programs would be controlled by the UK company; (2) accepted an
undertaking as well in the 2007 acquisition of Smiths Aerospace, a UK
company that was a key supplier of subsystems for weapons systems, by
General Electric, under which for so long as Smiths was a prime contractor
on UK military programs, a set number of directors would be UK securitycleared British citizens, certain capabilities within Smiths would continue to
be made available to the UK and remain in the UK and the parties would
implement a compliance program to protect classified information; and (3)
referred the proposed acquisition of the remaining 60.9% interest of BSkyB
not already owned by News Corporation, a U.S. company, to Ofcom (the
independent regulator and competition authority for the UK
communications industries) to consider media plurality issues (News
Corporation withdrew its bid before a decision was rendered).
In other jurisdictions, while statutes mandate a significant volume of
filings, very few, if any, transactions are conditioned or blocked. In
Australia, for instance, from 2007 to 2013, only 63 of 38,590 applications
were rejected, with almost all of the rejections occurring in the acquisition
of real estate by foreign entities. During this same time period, the
Treasurer did block two transactions. First, in 2011, the Treasurer rejected
the proposed merger of ASX, the Australian Stock Exchange, by the
Singapore Stock Exchange, on the grounds that the proposal would
diminish Australia's economic and regulatory sovereignty and present a
material risk to the ability to regulate ASX's operations post-merger. More
recently, on November 29, 2013, the Treasurer blocked Archer Daniels
Midland's ("ADM") proposed purchase of the remaining 80% interest of
GrainCorp that ADM did not already own. ADM is former governmentowned grain handling business that handles approximately 85% of grain
exports from the east coast of Australia. The Treasurer cited competition
concerns with a foreign firm acquiring a significant market player in a
56
See Rita Trichur, Boyd Erman and Steven Chase, Ottawa delaying Wind
Mobile deals on national security concerns, The Globe and Mail Qune 14, 2013), available
at http://www. theglobeandmail.com/ report-on-business/ security-concerns-delay-winddeal/ article12538800.
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changing industry and that tlw ADM purchase would be "contrary to
Australia's national interest." The Treasun•r indicated that he would be
open to approving the purchase of up to a 24.9% interest in GrainCorp.
In some transactions, political considerations appear to have played a
role in the process, and even the outcome. On May 15, 2014, for instance,
the French government published a decree (referred to in the press as the
"Alstom Decree") that broadened the scope of national security review. At
the time, General Electric ("GE") had tendered a bid for Alstom, a French
energy company. An expressed part of the government's opposition to
this bid related to the retention of French jobs; the government reportedly
favored as the buyer Siemens, a German company that agreed not to
terminate any Alstom employees for three yearsY GE revised its bid to
include assurances about French jobs, including a pledge to create 1,000
new jobs in France. Following this announcement, President Hollande's
office indicated that "we can see that GE's offer has been detailed,
improved and strengthened.">H
B.

Sector-Specific Reviews

In addition to national security I national interest reviews, foreign
acquirors may be subject to specialized review- or to explicit prohibitions
or caps in the ownership- of certain assets and businesses, particularly in
industries such as banking, telecom, media, energy, transportation and
food/ agriculture. Although not every jurisdiction limits foreign ownership
in all of these sectors, these same sectors are the most likely targets in
jurisdictions with such laws. Typically, the sectorial reviews are conducted
by the regulators that are involved in regulating the industry, such as the
communications agency or bank regulators. At times, these agencies
coordinate the review with the jurisdiction's antitrust or competition
authority. In some jurisdictions, however, the review is handled by the
Ministry of Finance (or comparable part of the Executive Branch of the
jurisdiction).
The degree of transparency regarding which sectors of the economy
will be deemed "sensitive" varies. For instance, China has one of the most
elaborate regulatory regimes, with a "Catalogue of Industries for Guiding
Foreign Investment" ("Foreign Investment Catalogue") maintained by the
Ministry of Commerce ("MOFCOM") and the National Development and
57 See Chop or Change, The Economist (Apr.
27, 2014), available at
http:/ I www.economist.com/blogs/ schumpeter/ 2014/04/ alstom-block.
58
See Ted Mann and Stacy Meichtry, France Backs GE's Bid for Alstom, Wall
Street J. Gune 21, 2014), available at http:/ /online.wsj.com/articles/france-backs-gesbid-for-alstom-1403281478?KEYWORDS=alstom+hollande; We expect to buy Alstom,
says GE chief Jeff Immelt, The Telegraph (May 21, 2014), available at http:/ jwww.
telegraph.co. uk/ finance/ newsbysector I industry I 10848050/We-expect-to-buy-Alstomsays-GE-chief-Jeff-Immelt.html.
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Reform Commission ("NDRC"). The Foreign Investment Catalogue
divides industries into "encouraged," "restricted" and "prohibited"
categories. MOFCOM and/ or the NDRC may require that the investment
take certain legal forms and/ or limit the foreign investment. Investments
in industries not specifically listed in the Foreign Investment Catalogue are
permitted by default. In Brazil, approval by the Controlled Product
Surveillance Management of the Department of Logistics of the Brazilian
Army is mandated for any transaction involving companies that produce
and commercialize products classified as "dangerous" (there are 385 such
items listed at present).
As with "national security" and "national interest" reviews, sectorial
reviews can become political in nature. In France, there have been
instances in which possible foreign investment in the food sector has been
opposed by French politicians. In 2006, several high-ranking French
officials expressed concern about rumors that PepsiCo was considering a
hostile bid for Danone. Then Prime Minister Villepin stated that he and
the French government would "defend France's interests" and referred to
Danone as "a flower of industry."59 Similarly, Finance Minister Thierry
Breton was quoted as stating that "France is not the Wild West. We have a
strict framework of laws, and we will ensure that the law is applied so that
the interest of employees will be protected." 60 PepsiCo responded to these
statements by stating that it would not seek a takeover of Danone.
Nevertheless, the French government adopted an amendment to France's
Takeover code (referred to by the press as the "Danone Amendment") to
require offerors to state their intentions early in the process and then "put
up or shut up." 61
Similarly, in 2006, Enel, an Italian firm, expressed interest in acquiring
Suez, a French-Belgian water and power company. France Prime Minister
Villepin intervened and sought a merger instead between Suez and GDF, a
French public utility in which the French government owned an 80%
interest. The French government's large position in GDF would have
required that a law be passed to permit the merger; the political left opposed
the deal and submitted a record 137,449 amendments to the proposed law.
Ultimately, the law passed (Law Nu. 2006-1537), facilitating the privatization
of GDF, and allowing the merger to occur with the French government
retaining a 35% interest in the combined company.62
59
France flouts the Pepsi challenge, The Telegraph Quly 24, 2005), available at
http://www. telegraph.co. uk/ finance/ 2919479/France-flouts-the-Pepsi-challenge.html.
oo Deborah Orr, Danone: Not For Sale, Forbes Quly 25, 2005), available at
http:// www.forbes.com/2005 /07/25/ danone-pepsi-takeover-cz_do_0725danone.html.
61
Faskin Martineau DuMoulin LLP, Takeover bid directive - implementation in
France, Lexology (Oct. 4, 2011), available at http:/ /www.lexology.com/
library/ detail.aspx?g"'C651e3el-af04-4be5-9808-0f5d2ec7275d.
62
The EC conditioned approval of the transaction of the divestiture of some
assets.
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IMPLICATIONS FOR DEAL PLANNING AND M&A
AGREEMENTS

Given the potentially outcome-dominant impact on transactions of
foreign investment laws, it is essential to be cognizant of when such factors
may come into play, and then to plan accordingly. This section provides
some practical guidance to counsel and transaction parties.
a.

Ignorance is not bliss: Go into the deal discussions with your eyes
open.

Given the complexity and potentially serious ramifications for a
transaction posed by foreign investment reviews (and the impact that
foreign ownership can have on business operations under many laws and
regulations), it is important, early in the process, to identify where these
issues might arise and to engage the right team for investigating what
approvals are advisable and/ or required so that your deal team can be
well informed before negotiating the deal.
b.

Do not chase ghosts: Assess whether the foreign investment reviews
will be perfunctory or potentially deal-outcome-determinative and
raise only when issues are real.

In every transaction, there are typically some trading of issues and
risks among the transaction parties. If it is unlikely that the transaction
will be controversial and that obtaining approvals will not be difficult,
consider raising the existence of these approvals with your counterparts in
order to confirm the need/ desirability of the parties to seek the approvals
and to plan for the timely submission of the requisite notices, but do not
spend considerable time negotiating the deal points relating to these
approvals. If, on the other hand, the transaction is high profile and likely
to draw political and media attention, handle carefully how, with whom
and when to raise the need/ desire to obtain such approvals.
c.

Context is key: Posture of the transaction can impact the advice.

Not all transactions are consensual or entirely collaborative
arrangements. Some transactions, for example, involve auctions in which
the seller will be considering various potential buyers. In such situations,
an acquiror may need to consider what steps it can take not to be at a
bidding disadvantage as a result of the additional issues it raises from a
timing and risk standpoint due to its foreign status. There may be
structural steps that it can take to alleviate some of the potential filings; in
addition, it may decide to offer "hell or high water" -type efforts and
obligations to convince the seller that there will be little, if any, risk in
selecting it as the buyer. Alternatively, the foreign bidder might offer a
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large "break fee" or increase the purchase price in the event that it does
not get the requisite approvals by a certain date. In some cases, the buyer
may decide that it will forego the protections of seeking the reviews preclosing (particularly if, for instance, the reviews are "voluntary" and/ or
the nature of the business does not pose a likelihood of substantive
concerns) and close.
These issues can similarly arise in the bankruptcy context. Again,
depending on the competition for the assets, the target's businesses and
the identity of the buyer, the acquiror may decide not to condition the
transaction on obtaining CFIUS (or other "voluntary" approvals). The
potential quandary this poses, however, is if CFIUS, for instance, initiates
an investigation on its own prior to closing. In certain circumstances, the
buyer might consider, with the assistance of experienced counsel,
approaching the appropriate government officials and discussing the
situation to gauge the degree of risk that the various approaches pose for
the buyer.
Finally, in a hostile deal, foreign investment laws can potentially be
used as a foil against the foreign bidder, again, depending on the nature of
the target's business and the identity of the buyer.
d.

Focus and balance necessary: Key provisions of the agreement that
could be impacted.
i.

Representations and Warranties

Typically, the agreement will contain certain representations and
warranties as to which regulatory approvals are required prior to closing.
Often, this provision carves out the need to list those approvals that would
not have a material adverse effect ("MAE") on the business if not obtained.
In reviewing your draft agreement, ask whether the provision covers
potential foreign investment review and sectorial reviews, some of which
might be "voluntary." If not, ask whether you want the contract to
provide for them.
ii.

Covenant on Required Efforts to Obtain Regulatory Approvals

One of the most important provisions in the agreement is the
"efforts" provision. This section specifies some of the major filings (and
often the deadline for such filings) that the parties will make; it also
indicates what the buyer is willing contractually to commit to do in order
to obtain approvals and by when it must undertake those actions. Given
that, for instance, CFIUS notification is not "mandatory," the typical
provision found in many agreements may not create any obligations for
the buyer to file, or to offer any mitigation actions to resolve concerns that
arise. If a CFIUS (or other "voluntary" foreign investment review) filing is
contemplated, consider including those filings in the definition of
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"Required Approvals." Also, to the extent that the parties negotiate a
different level of commitment than the buyer is willing to agree to for
foreign investment reviews than for other approvals, a separate efforts
clause can be included in the contract for these reviews. For instance, it is
not unusual for a buyer to "cap" its obligations so as not to have to agree
to a "burdensome condition."
A decision not to file CFIUS notification (or similar notifications in
other jurisdictions) can raise some risks to the buyer if CFIUS initiates an
investigation on its own and this provision of the agreement is silent
regarding cooperation by the parties beyond the required approvals.
Consider including in the efforts clause that the parties will cooperate in
connection with a11y investigation by a11y governmental authority. Also, to
the extent that assets or less than the entire company is being acquired, it
may be prudent to include in the provision a commitment from the seller
to cooperate post-closing in any government investigation relating to the
transaction.
iii.

Closing Conditions

The conditions precedent to closing specified in the agreement can
vary substantially. Buyers want to include in the conditions for their
obligation to close the full range of potential approvals, with the
knowledge that, if desired, they can waive the condition for certain
approvals if not timely obtained; sellers, on the other hand, want to have
as few conditions to closing as possible, even in situations in which certain
approvals might be sought by the parties. Accordingly, in drafting the
closing conditions, consider whether to make approval or clearance of
various foreign investment reviews a closing condition. If so, should it be
a mutual condition or a condition on the buyer's obligations? Possibly
limit the condition to mandatory regimes? Or to approvals where the
failure to obtain the approval would have an MAE?
Another common provision in the closing conditions section is the
absence of laws or court orders that would prohibit the transaction.
Sometimes, though, parties agree to additional limitations on the
obligation to close. For instance, the provision could limit the buyer's
obligation to close if a foreign investment investigation remains pending.
iv.

Break Fee Provisions

At times, the buyer will not want to commit in the agreement to
undertake actions in order to obtain approvals at a level that provides the
seller with the desired level of certainty that the deal gets done. The break
fee provision can be an effective means to bridge this gap. In order to
incentivize the buyer possibly to go beyond the specified level of
commitment and/ or to compensate the seller if the deal is not
consummated, the buyer may agree to pay the seller a "break fee" if the
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deal does not happen. Sometimes, this commitment is limited to the
failure to obtain certain types of approvals and may also require that some
additional events have occurred (e.g., all other approvals have been
obtained and the seller is not in breach of the agreement) or have not
occurred (e.g., no "Material Adverse Change" has occurred to the business).
v.

Termination Provisions

Foreign investment reviews may take considerable time to obtain.
Moreover, in high-profile transactions, political and media attention can
complicate the process. Buyers will frequently want the maximum
flexibility and time to work through the approval processes; sellers are
faced with the potential harm to their business as a result of the delay from
announcement to closing, and, if closing does not occur at the end of the
process, may have significantly impaired the ongoing value of the
company. As a result, tl1e seller may want to have a shorter termination
date to incentivize the buyer to move quickly to obtain the approvals and
to minimize the harm if the approvals are unlikely to be obtained.
One way to balance the diverging interests is to provide an earlier
termination date but provide for additional time (e.g., three months) if one
or both parties agree and all conditions other than specified regulatory
approvals have been obtained. Such a provision would allow the parties
to assess whether the approvals are likely to be obtained with additional
time or a more fundamental problem exists such that even with additional
time, it is questionable that the approvals will be obtained. Also, if the
seller has considerable bargaining leverage, it may be able to get the buyer
to pay for any additional delay by specifying a "ticking fee" if the deal
does not close by a certain date and the buyer wishes to continue with the
transaction (and the approval process).
e.

The early bird gets the worm: proactive actions to expedite/manage
the foreign investment reviews.

It is extremely important to be prepared, and, at the time of deal
announcement (if not before), to take steps to maximize obtaining quick
approval of the transaction.
i.

Contact Government Customers

To the extent that the target is a supplier/contractor of a U.S.
government agency, consider having the U.S. target's executives (possibly
with the foreign acquiror) contact the government customers and discuss
with them why they should not be concerned with the transaction and/ or,
if it is likely that certain safeguards (e.g., FOCI mitigation actions) will be
required, to provide the assurance that the parties are prepared to address
these aspects.
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ii.

Meet with Reviewing Staff Before Filing

iii.

Consider Building Political Support if Likely to Be a High
Profile Transaction

The potential impact of the transaction on jobs, the location of offices
and factories, the expenditure of capital and R&D, are all potential areas of
political concern. To the extent that the buyer is able to provide assurances
that jobs will be retained, plants will remain open and new investments
will be made, political support may be gained. Even if some locations
might be in jeopardy, the buyer and the target may be able to gain support
from some Congressional representatives in the states in which the
facilities are located or, to the extent that the combination will have
benefits for major customers, possibly work with the customers to get
support from their local Congressional representatives. Focus on the
composition of relevant Congressional committees and state and local
officials and develop the messages that can be made regarding the positive
aspects of the deal.
iv.

Public relations firms can also play a role, particularly in
dealing with unions and the press and to ensure that the
rationale and positive effects of the transaction are
communicated early and broadly.

v.

In dealing with all the various potentially effective
constituencies (e.g., customers, government officials, politicians,
employees, unions, etc.), it is important that the contacts and
communications are closely coordinated and a consistent
message is conveyed about the transaction.

IV. CONCLUSION
In cross-border transactions, parties must include in their
consideration the applicability of foreign investment reviews and the
impact that being a foreign acquiror might have for obtaining the requisite
pre-consummation approvals. This is particularly true if the target
operates in a sensitive industry or if a foreign government sponsors,
finances or has an ownership interest in the acquiror. The likely concerns
of governmental agencies and the various potentially impacted
constituencies should be considered and, if possible, addressed prior to the
acquisition becoming public. A comprehensive communications plan
should be developed prior to deal announcement so that a consistent
message is conveyed about the transaction. With careful advance
planning and implementation, the chances for success in cross-border
transactions can be maximized and obvious pitfalls avoided.

