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M
ultinational companies in financial 
distress—including companies  
based outside the United States, but 
with debt governed by New York 
law—face difficult choices in deter-

mining where to restructure their debts. This 
is especially true for companies in jurisdictions 
without established or effective regimes for com-
plex debt reorganizations. For some time, the 
“COMI shift”—i.e., moving the company’s “center 
of main interest”—has been a strategy of choice, 
with England as the preferred destination and 
the “scheme of arrangement” in the United 
Kingdom (often combined with a chapter 15 
proceeding in the United States) as the ultimate 
legal mechanism to achieve a balance-sheet  
restructuring. 

While a COMI shift remains a viable route to 
access a UK scheme, the recent restructuring 
of Codere, a large multinational gaming com-
pany, presents an alternative method that in 
some cases will be more efficient and straight-
forward—namely, the addition of a UK-based 
co-obligor on the debt to be restructured. As 
described below, the co-obligor approach per-
mits a non-UK company to access a UK scheme 
of arrangement, followed if necessary by a U.S. 
chapter 15, without the complexities and risks 
associated with a full-scale COMI shift. Compa-
nies in distress, especially European companies 
with debt governed by New York law and a mix 
of UK and non-UK creditors, can and should 
consider the creation of a co-obligor as an alter-
native to a COMI shift. 

UK Schemes of Arrangement

A scheme of arrangement (or scheme, for short) 
is a court-supervised, statutory procedure in the 
United Kingdom that enables a company to make 

an arrangement, or compromise, with its credi-
tors which, if approved by the requisite majority 
(75 percent in value and a majority in number of 
each affected class) and sanctioned by the court, 
will bind all such creditors, including any dissent-
ers or holdouts.1 As reflected by various recent 

cases, a scheme is an effective way to imple-
ment a multinational group-wide balance-sheet 
restructuring where creditor support is less than  
unanimous. 

A number of features enhance the attractive-
ness of schemes as vehicles for restructurings. 
Schemes may be used to restructure secured or 

unsecured debt (or both at once), which may 
not be the case for other available restructuring 
processes.2 Third-party releases are routinely 
granted as part of UK schemes where the court 
concludes that they are necessary to the suc-
cess of the restructuring. In addition to offer-
ing comfort to directors and managers, such 
releases are used to facilitate the discharge of 
co-obligors or guarantors of the restructured 
liabilities, without requiring those co-obligors 
to file their own schemes. 

Liabilities owed to creditors not targeted by 
the scheme remain intact and are unaffected. 
Moreover, a scheme is technically not an insol-
vency proceeding, thus avoiding the stigma and 
consequences (regulatory, contractual or other-
wise) of insolvency. In contrast, U.S. bankruptcy 
law is more restrictive in permitting third-party 
releases, and a U.S. chapter 11 case would likely 
be considered an insolvency proceeding. Finally, 
UK schemes are known to be quick and efficient. It 
is not uncommon for a scheme with strong credi-
tor support to proceed from an initial convening 
hearing to final court approval in less than two  
months.3
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While a COMI shift remains a viable 
route to access a UK scheme, an alter-
native method that in some cases will 
be more efficient and straightforward is 
the addition of a UK-based co-obligor 
on the debt to be restructured. 
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The COMI Shift

English courts have jurisdiction to sanction 
schemes involving companies that can be wound 
up under the Insolvency Act 1986.4 Although “the 
High Court has jurisdiction to wind up any com-
pany registered in England and Wales,”5 a foreign 
company generally must have a “sufficient connec-
tion” with the UK in order to be eligible. Where the 
relevant debt documents are governed by English 
law and the majority of creditors are located in the 
UK, establishing a foreign borrower’s “sufficient 
connection” to the UK may be straightforward. On 
the other hand, where the connections are more 
attenuated—including where non-UK borrowers 
have sought to restructure debts governed by 
New York law—COMI shifts have been a preferred 
means of establishing jurisdiction in the UK 

To move its “center of main interest,” a com-
pany typically must take steps that are both 
time-consuming and expensive. For instance, in 
preparation for its 2013 scheme, Magyar Tele-
kom B.V. (incorporated in the Netherlands and 
operating principally in Hungary) opened a new 
office in the UK, announced that office as its new 
headquarters, held board meetings and creditor 
negotiations in London in the months leading up 
to the scheme, ensured that a majority of its board 
members were UK residents, moved its books 
and records to London, registered as a UK tax 
resident, contracted for corporate services from 
UK firms and began sending and receiving mail 
and fax correspondence primarily in the UK.6 In 
addition to the costs, these measures can have 
unintended consequences—for example, affecting 
the company’s taxation, its legal status and its 
relationships with regulators in its former home 
jurisdiction, and possibly violating contracts. 
Moreover, even after such measures are taken, 
there can be doubt as to the effectiveness of a 
COMI shift, since no one fact or action will be 
dispositive in establishing the new COMI. 

Creation of New UK Obligor

The recent Codere case presents an alterna-
tive route to establishing scheme jurisdiction. In 
particular, rather than undertaking a COMI shift, 
Codere incorporated a new subsidiary in the UK—
Codere Finance (UK) Limited (Codere UK)—that 
assumed primary obligations on existing debts and 
became the debtor in the UK scheme proceeding. 

Codere SA is a Spanish multinational gaming 
company with operations in numerous coun-
tries, including Argentina and Mexico. In 2015, a 
newly created subsidiary of Codere SA sought and 
obtained approval of a scheme of arrangement to 
restructure $1.214 billion in debt under two series 
of secured notes. The notes were originally issued 
by Codere’s main finance subsidiary, based in Lux-
embourg, and guaranteed by various subsidiaries 
of Codere around the world. Although Codere SA is 
based in Spain, and the original issuer was based 
in Luxembourg, neither of these entities moved 
its COMI to the UK. Instead, Codere amended the 
indentures governing its secured notes to add 
Codere UK as an additional, primary obligor. Codere 
UK then applied for a scheme of arrangement. 

In sanctioning the scheme, Judge Guy Newey 
of the UK’s High Court of Justice, Chancery Divi-
sion, noted that “over recent years the English 

courts have become comfortable with exercising 
the scheme jurisdiction in relation to companies 
which have not had longstanding connections with 
this jurisdiction,” a trend he extended to the Codere 
case, in which the entity subject to the scheme was 
formed “only recently, and with a view to invoking 
the scheme jurisdiction.”7 Although the scheme 
was put forth by Codere UK, as in the case of other 
schemes, it was effective to restructure the debt of 
the group as a whole because it included a release 
and cancellation of the secured notes as against 
not only Codere UK, but also against the initial 
Luxembourg issuer and guarantors. 

Compared to shifting the COMI of an exist-
ing obligor, Codere’s approach of adding a new 
UK obligor to the debt being restructured had a 
variety of advantages. To start with, it could be 
achieved quickly and without the expense of a 
COMI shift. Codere caused the incorporation of 
a UK subsidiary, acquired the subsidiary and (as 
permitted by the governing indenture) caused the 
subsidiary to enter into appropriate documenta-
tion to accede as an obligor on the debt.8 In addi-
tion, unlike the COMI-shift approach, in which 
no one fact or action will guarantee a “sufficient 
connection” to the UK for scheme jurisdiction, a 
scheme that formally involves a UK obligor gives 
the UK court a more straightforward statutory 
basis to exercise jurisdiction since the company 
is expressly eligible to be wound up under the 
Insolvency Act 1986.9 Finally, there was no disrup-
tion of the initial Luxembourg issuer’s legal status 
or relationships with its regulators.

Where the relevant debt is governed by New 
York law, as is the case for many issuers with 
limited connections to New York, the issuer, its 
creditors or the UK court may require that effec-
tiveness of the scheme be conditioned on a U.S. 
bankruptcy court recognizing the scheme as a 
“foreign main proceeding” pursuant to chapter 15 
of the U.S. Bankruptcy Code. Under chapter 15, a 
“foreign main proceeding” is a foreign restructur-
ing proceeding “in the country where the debtor 
has the center of its main interests,”10 and fol-
lowing a decision of the U.S. Court of Appeals for 
the Second Circuit in In re Fairfield Sentry, the 
appropriate time for determining the debtor’s 
center of main interest is upon filing of the chap-
ter 15 petition.11 

Both the COMI shift and Codere approaches 
would generally result in the debtor having its COMI 
in the UK at the time the chapter 15 petition is filed 
(typically, shortly after the UK convening hearing). 
But the Codere approach offers an added benefit 
in the form of a statutory presumption: Under 
§1516(c) of the Bankruptcy Code, the debtor’s “reg-
istered office”—i.e., its place of incorporation—is 
“presumed to be the center of the debtor’s main 
interests.”12 A UK co-obligor will benefit from this 
presumption, but an existing obligor that shifts 
its COMI to the UK to establish jurisdiction for a 
scheme will not, unless it also reincorporates in 
the UK. Codere UK benefited from this presump-
tion when its scheme was recognized as a “foreign 
main proceeding” by the Bankruptcy Court for the 
Southern District of New York.13

Looking Forward

The recent Codere case offers distressed 
foreign companies an alternative approach for 

accessing a UK scheme of arrangement to com-
plete a financial restructuring. It remains to be 
seen whether the Codere approach will become 
the new standard and whether, in contentious 
cases that involve creditor opposition (unlike the 
Codere scheme, which had near-unanimous credi-
tor support), the addition of a new UK co-obligor 
will satisfy the UK court (or a U.S. bankruptcy 
court) that the debtor group’s newly-created UK 
contacts are sufficient. 

Additionally, although UK courts have taken 
the lead in attracting international restructur-
ings, it is only a matter of time before other coun-
tries consider statutes similar to UK schemes. 
For example, in the United States, the National 
Bankruptcy Conference, an organization com-
prised of leading practitioners, recently pub-
lished a proposal to add a new chapter 16 to the 
Bankruptcy Code that would facilitate restruc-
turing of bond and credit agreement debt.14 At 
this time, however, the UK scheme continues 
to be perceived as an efficient mechanism for 
balance-sheet restructurings, and the advent 
of the Codere approach may only increase its 
advantages. 
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