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October 20, 2021 
DOL Proposes New ERISA Rules Enabling ESG Investments and  

Expanding Ability of Fiduciaries to Vote on ESG Proposals 

In a reversal from rulemaking last year by the Department of Labor (“DOL”) 
under the Trump Administration, the DOL has proposed new rules expressly enabling 
Employee Retirement Income Security Act (“ERISA”) fiduciaries to consider 
environmental, social and governance (“ESG”) factors in investment decisions and to 
engage in proxy voting without the perception that fiduciaries need a special 
justification for the ordinary exercise of shareholder rights on ESG matters.  In 
November and December of 2020, the DOL had adopted rules requiring retirement plan 
fiduciaries to focus on “pecuniary” factors in the investment process, casting doubt on 
the ability to incorporate ESG factors, and requiring fiduciaries to consider only 
economic interests of the plan when deciding whether to vote proxies.  The proposal is 
part of the Biden administration’s agenda to address climate-related financial risk and 
follows an executive order directing the DOL to suspend, revise or rescind the Trump-
era rules. 

Fiduciary Duties:  The proposed rules declare that a fiduciary’s duties of 
prudence and loyalty may require consideration of the economic effect of climate 
change and other ESG factors, noting that “a prudent fiduciary may consider any factor 
. . . material to the risk-return analysis.”  In particular, investment consideration may 
include:  (i) climate change-related factors, including the exposure to “physical and 
transitional risks” and the impact of government regulations; (ii) governance factors, 
including board and executive compensation, corporate avoidance of criminal liability 
and compliance with applicable laws and regulations; and (iii) workforce practices, 
including diversity and equal employment opportunity, worker training and labor 
relations.  In line with this approach, the proposed rules would eliminate special rules 
applicable to qualified default investment alternatives (“QDIAs”), which, under the 
current Trump-era rule, may not include any investment fund, product or model 
portfolio “if its investment objectives or goals or its principal investment strategies 
include, consider, or indicate the use of one or more nonpecuniary factors.”  Instead, 
the DOL finds no reason to foreclose plan fiduciaries from considering a fund as a 
QDIA, if the fund expressly considers climate change or other ESG factors so long as 
it meets the otherwise applicable fiduciary standards. 

The DOL also proposes to change the existing “tie-breaker” test.  The current 
rules require documentation that competing investments be economically 
indistinguishable before the fiduciary may consider collateral factors other than 
investment returns.  The proposed rules would replace such requirements with a new 
standard enabling fiduciaries to consider collateral factors after prudently concluding 
that competing investment choices “equally serve the financial interest of the plan.”  
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Fiduciaries would still need to meet other requirements – such as ensuring that collateral 
benefits do not come at the cost of reduced returns or greater risk, and making 
appropriate disclosures to plan participants.  

Proxy Voting:  The proposal reverses the Trump-era rule regarding proxy voting 
by ERISA fiduciaries.  The Trump-era rule required that plan fiduciaries, “when 
deciding whether to exercise shareholder rights . . . act solely in accordance with the 
economic interests of the plan . . . [and] not subordinate the interest to any non-
pecuniary objective . . . .”  At the time, the DOL expressed concern regarding plan 
fiduciaries supporting ESG shareholder proposals “that have no connection to 
increasing the value of investments.”  The proposed rules, in contrast, would emphasize 
the current administration’s view of the importance of exercising shareholder rights by 
eliminating the current statement that “the fiduciary duty to manage shareholder rights 
. . . does not require the voting of every proxy or the exercise of every shareholder 
right.”  Further, it would eliminate two Trump-era safe harbors allowing fiduciaries to 
rely on (i) a policy of limiting voting resources to particular types of proposals that the 
fiduciary deems important to the issuer’s business activity or are expected to have a 
material effect on an investment’s value, and (ii) a policy of refraining from voting on 
proposals when the plan’s holding in an issuer is below a specified threshold relative to 
its total investments.  These actions are designed to encourage the exercise of 
shareholder voting rights in the context of all proposals, including on ESG matters, and 
could lead to greater reliance on, and thus influence of, the dominant proxy advisory 
firms ISS and Glass Lewis. 

If the proposed rules are adopted, ESG investment options will likely become 
easier to offer under retirement plans.  The extensive scope of ESG criteria explicitly 
permitted to be incorporated into investment considerations will likely further spur 
demand for comparable, decision-useful data.  Companies should remain aware that 
investors’ interest in ESG performance has only increased since the onset of the 
pandemic, and engagement requests and votes on proposals and individual directors 
will increasingly be driven by ESG concerns.  Boards and management should be fluent 
in such matters. 

The comment window on the DOL’s latest proposal closes on December 13, 
2021. 
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