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Government Stimulus Funding:  Planning Ahead by Looking Back 

 

 As the government attempts to formulate plans to respond to an economy decimated by 

COVID19, we are seeing a growing number of pages taken from the 2008 financial crisis 

playbook.  In 2008, bolstering public confidence in the banking system was a primary objective.  

Today’s programs will need to address a very different set of circumstances, with participants 

from a broad range of industries that need to address lost revenues and a lack of liquidity, 

massive job losses, counterparty defaults, global supplychain disruptions and more, with the full 

extent of those issues as yet unknown.   

 In addition to announcing massive amounts of quantitative easing, the Federal Reserve 

has revived many of the crisis-era facilities designed to ensure that the markets continue to have 

ample amounts of credit and liquidity to keep functioning.  These include facilities to purchase 

commercial paper and corporate bonds and to make loans.  We note that with any governmental 

assistance program, the devil is in the details and, to date, the Federal Reserve has only issued 

one-page summaries for many of these programs.  Important considerations include a complete 

understanding of all of the terms and condition, the nature of oversight and the potential for 

stigma post-crisis.    

 2008 Crisis Response.  In 2008, the crisis response was led by the Treasury Department 

and the Federal Reserve along two paths.  First, there were rescues of large complex companies, 

such as Fannie Mae, Freddie Mac, AIG, Goldman Sachs, Morgan Stanley, GMAC and others.  

Each company posed a different set of issues that required a bespoke solution.  In the case of 

Fannie Mae and Freddie Mac, the systemic shock of receivership supported the case for 

conservatorship.  For Goldman Sachs and Morgan Stanley, becoming bank holding companies 

and gaining the Federal Reserve’s implied imprimatur were strategic imperatives.  GMAC had to 

overcome the legal impossibility of a company co-owned by General Motors and a large private 

equity firm becoming a bank holding company.  

 At the same time there were standardized programs for other industry participants, most 

notably the original 2008 capital purchase program (the “CPP”), adopted pursuant to the 

Troubled Asset Relief Program (“TARP”) component of the Emergency Economic Stabilization 

Act of 2008 (“EESA”).  Over 700 banks and bank holding companies participated in the 

program, with the funds intentionally directed by federal banking regulators and Treasury to 

stronger institutions, in the interests of both protecting the taxpayers’ investment in these banks 

and ensuring that the banking system would be stabilized.  The CPP included a streamlined 

application process with relatively straightforward documentation.  The key documents included 

a purchase agreement, a certificate of designations outlining the rights and preferences of the 

preferred stock, and a warrant to purchase common stock.  The substantive terms were non-

negotiable, although limited technical changes were permitted to conform certain provisions to 

the particular participating institution.  

 Following closing, the purchase agreements included several certain significant 

covenants, the most important of which included a three-year prohibition on increasing dividends 

and share repurchases (with early termination if Treasury ceased holding preferred shares), broad 
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Treasury information and inspection rights, and the compensation restrictions described below.  

In addition, Treasury had the right under the purchase agreement to unilaterally amend the terms 

of the agreement to accommodate future legislation.  

 The size of the preferred stock investment was based on the company’s risk-weighted 

assets, with a minimum investment equal to 1% of the company’s risk-weighted assets and a 

maximum of 3% of its risk-weighted assets, subject to an overall cap of $25 billion.  The specific 

investment was primarily determined by the institution’s primary federal regulator, subject to 

consultation with and approval by Treasury.  The preferred stock terms included dividends 

(generally cumulative) set at an annual rate of 5% until the fifth anniversary of the issuance date 

and thereafter at an annual rate of 9%.  The preferred stock was redeemable after three years or 

earlier under certain circumstances, and included limited “dividend stopper” and director 

appointment provisions.  The warrant was exercisable for a number of common shares with an 

aggregate value equal to 15% of the amount of the preferred stock investment.    

 Executive Compensation Implications.  Under the original CPP purchase agreement, the 

five senior executive officers (“SEOs”) of institutions participating in the CPP were subjected to 

the following restrictions on compensation while Treasury held securities issued in connection 

with the investment:  (1) measures that discouraged unnecessary and excessive risk-taking, (2) a 

clawback of incentive compensation based on financial statements that proved to be erroneous, 

and (3) a prohibition on golden parachute payments in connection with certain terminations of 

employment. When similar capital investments were made in companies in industries outside of 

banking, such as General Motors and AIG, the terms of the assistance were substantially the 

same as the terms under the CPP, with the primary difference being the expansion of the 

application of the executive compensation limitations.  

 In February of 2009, the American Recovery and Reinvestment Act of 2009 amended 

certain provisions of EESA to impose additional compensation restrictions on institutions 

receiving assistance, with retroactive application.  The legislation expanded the covered 

employees beyond the original five SEOs to up to 20 additional of the most highly compensated 

employees (the number depended on the level of financial assistance), without regard to title or 

position.  In June 2009, Treasury issued guidance that clarified the restrictions imposed on 

recipients of TARP funds under EESA and the American Recovery and Reinvestment Act of 

2009 and formally established the Office of the Special Pay Master (the “pay czar”) with the 

authority to implement and interpret the guidance and to determine the compensation of covered 

employees at the exceptional assistance TARP recipients.  

 

 As a practical matter, participation in these government programs required a company to 

agree to limit significantly the incentive compensation paid to its executive officers and other 

highly compensated employees and the entitlements of covered employees upon termination of 

employment.  The restrictions were implemented through the impacted employees’ executing 

waivers of claims that they might otherwise have against the government or the company due to 

the application of the compensation restrictions required by participation in the program, and the 

company’s amending the compensation and benefit plans and agreements applicable to the 

impacted employees to comply with the limitations (generally by the adoption of an omnibus 

amendment).  Compliance with these restrictions was a condition to participation in the CPP and 
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other programs pursuant to the terms of the purchase agreement and later on an expanded basis 

as a result of the 2009 legislation and implementing rules.  

 

 In anticipation of the potential for compensation limitations in the 2020 stimulus 

legislation, companies will need to evaluate the application of the compensation restrictions in 

considering participation and agreeing to the government’s terms.  Early proposals indicate that 

the legislation would seek to limit for a two-year period the compensation and severance of 

officers and employees whose total compensation exceeded $425,000 in the 2019 calendar year.  

Examples of potentially relevant information to be gathered to assess the application of the 

compensation restrictions are: 

 

 Identifying covered employees, date of hire and country of employment; 

 Determining whether covered employees are party to employment or severance  

agreements and evaluate rights and obligations; 

 Creating an inventory of elements of 2019 compensation and 2020 target compensation 

opportunities (if established) for covered employees;  

 Identifying all applicable plans in which the covered employees participate, including 

statutory entitlements for non-U.S. employees; 

 Determining whether plans or agreements need to be amended to limit compensation 

consistent with requirements; 

 Determining whether the compensation committee or board is authorized to take the 

relevant action and whether employee consent is needed to take such action; and 

 For non-U.S. employees, assessing the limitations of local law. 

 Compared to the financial crisis, the task of gathering this information could be 

considerably more complex, including due to the breadth of the covered employee group and the 

global reach of impacted industries and their executives.  Getting a head start on thinking about 

these issues will be key to staying ahead of what is sure to be a rushed process.   

 

 Other Questions and Actions to Consider Now.  In addition to the compensation 

considerations discussed above, companies should consider the following questions:  

 Do my existing organizational documents and capital structure permit the issuance of 

senior debt or equity instruments?  What collateral does my company have that could be 

used to support a loan? 

 Are there any other legal or contractual issues with participating that may require 

disclosure under a purchase agreement? 

 Is our board of directors on standby and prepared to quickly get up to speed and approve 

participation? 
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 What can my company show in terms of impact on the communities in which it operates 

and employees whose jobs can be saved? 

 What will my company’s business plan be for getting back to health and repaying 

investments and/or loans?  

 Just as was the case in the aftermath of the financial crisis, quick and decisive action by 

the boards and management of affected companies may be key to ensuring their continuing 

viability, and by extension preserving the jobs and well-being of employees and their 

dependents, their positive impact on communities, and the interests of their creditors and 

shareholders.  If companies can prepare ahead of time, it will greatly improve execution, and 

ultimately speed the process by which the new funding revives the prospects of participating 

companies and gives a needed boost to an economy in free fall.    

 Ultimately, the CPP and the rescues of the large institutions were highly successful, from 

the perspective of the financial system, the Treasury and the participants.  Nonetheless, while 

most participants appreciated that receipt of government financing would result in heightened 

scrutiny, very few fully appreciated how quickly and fully the CPP would transform in the 

political arena and public mind into a bank “bailout.”   Financial rescues crafted in 2008 by the 

Bush Administration were viewed very differently by the Obama Administration, and some 

companies came to regret accepting governmental assistance as changes to the programs were 

made retroactively, particularly with respect to executive compensation.  The programs were also 

marked by aggressive enforcement and investigations by the Special Inspector General for TARP 

continue to this day.  As such, in considering whether to participate, each company should 

consider the impact of an ever-shifting political dynamic.   
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