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March 17, 2020  

Key Issues for Directors Relating to COVID-19 

As the world reacts to the COVID-19 pandemic, directors on corporate boards play a 
vital role in navigating the path forward.  Key issues facing corporate directors include: 

1. Maintaining close contact with the CEO and working with management to ensure the
safety and well-being of the company’s employees and other stakeholders as well as the
public at large.

2. Understanding the risks to the company and its stakeholders from the COVID-19
pandemic, and discussing, as a board, management’s strategies for minimizing and
mitigating these risks.

3. Reviewing the viability of the enterprise from a short-term and long-term perspective and
making appropriate changes to the corporate strategy to ensure that viability.

4. Receiving a board-level briefing on company indebtedness, including bank and bond
financings, lines of credit, availability of revolvers, key covenant terms and, in
conjunction with that briefing, understanding the company’s near-term liquidity needs
and working with management to secure liquidity needs.

5. Appropriately messaging the company’s actions with respect to the crisis and providing
the CEO and management with assistance in handling communication with internal and
external constituents.

6. Communicating frequently with, and seeking guidance from, applicable regulators and
other government agencies with oversight.

7. Responding to activist attacks and other actions by those seeking to take advantage of the
situation and promote their own agenda.

8. Evaluating opportunities for transactions that are made available by the changed
circumstances.

9. Working with management in engaging shareholders and other stakeholders on corporate
operations, impact to strategy, and other important concerns, including ESG issues such
as climate change and sustainability.

10. Reviewing compensation plans and considering whether changes are required,
particularly with respect to equity arrangements, unforeseen employee cash needs and
mission-critical personnel.

11. Evaluating the company’s current and future dividend and buyback policy as well as
capital allocation and liquidity generally.

12. Maintaining respect among board members and promoting effective decision-making
through stressed and stressful conditions.

Wachtell, Lipton, Rosen & Katz 
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March 17, 2020 

Corporate Liquidity and the COVID-19 Pandemic 

Borrowers across the credit spectrum and in a wide range of industries 
are working to develop and implement strategies to ensure they have sufficient 
liquidity to withstand the uncertain and expanding effects of COVID-19 (including 
tightening of commercial paper markets, widening of risk spreads, prolonged 
quarantines and store closures, contraction of consumer demand, shocks to the 
global supply chain and potential credit rating downgrades).  And topping their list 
of key questions:  whether, when and how much to draw on existing lines of credit. 

Unlike in 2008, when the lack of bank liquidity was at the root of the 
financial crisis, so far bank liquidity (buttressed by multiple recent monetary policy 
moves) has been a source of strength.  But companies must still weigh a number of 
critical considerations in making treasury management decisions in the coming 
days, weeks and months, including the following: 

 Assess Funding Conditions.  Understand the conditions to borrowing in
the company’s lines of credit, and evaluate the company’s ability to
satisfy them—not just today, but also in a forward-looking downside
case.  Borrowing conditions in revolving credit facilities typically include
absence of defaults (including compliance with all affirmative and
negative covenants, some of which could cause minor foot-faults, and
financial maintenance tests) and the accuracy of representations and
warranties (including, often, as to no “material adverse effect” and
solvency).  Borrowers that are uncertain they will be able to satisfy these
conditions tomorrow should consider drawing today.

 Message to the Market.  Coordinate internally and with appropriate
advisors on whether and how to publicly announce any new borrowings,
giving due consideration to whether investors and trade creditors are
more likely to see the borrowing as a sign of impending liquidity issues,
or rather as a responsible step to ensure safety.  For public companies that
conclude their borrowing is “material,” disclosure on an 8-K will be
required.

 Base Rate vs. LIBOR Loans.  Weigh the cost of funds versus the speed
of funding.  In the current market environment, companies may be
inclined to borrow based on the “LIBOR rate.”  But those in particularly
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challenged positions should consider requesting initial borrowings at the 
more expensive “alternate base rate,” which borrowings are typically 
available on substantially shorter notice (same-day or next-day, versus   
3-business days for LIBOR borrowings), and subsequently “converting”
into LIBOR loans.  This approach expedites the borrower’s access to
capital, and the later conversion typically does not require the borrower
to bring down its representations (though borrowers should confirm this
in advance).

 Consider the Counterparties.  Understand who the lenders are.  While
traditional money center banks may be reluctant to assert a failure of
funding conditions or call a default in ambiguous situations, other types
of financial investors may be more aggressive.  For instance, distressed
borrowers with partially funded revolving credit facilities may find that
their banks have—perhaps unbeknownst to the borrower—“participated”
their commitments to funds which may be more aggressive in
considering whether or not to fund.

 Limitations on Liability.  Analyze the lenders’ incentives with respect
to funding requests.  Nearly every credit agreement includes a
consequential damages waiver; this provision reduces lenders’ potential
downside in rejecting a borrowing request.  Also potentially problematic:
the (somewhat common) failure to exclude from the borrower’s
indemnity obligations damages arising from the lenders’ own material
breach of their obligations (as opposed to just their “willful misconduct”
and “gross negligence”).

 Critical Communication.  Maintain a constructive and ongoing dialogue
with key sources of financing.  Fostering these relationships is critical in
challenging times.

As ever, clear-headed analysis and thorough preparation are key to 
weathering choppy financial markets.  Companies should remain pro-active, and, 
in circumstances of doubt, should err on the side of maximizing liquidity. 

Wachtell, Lipton, Rosen & Katz 
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March 18, 2020 

COVID-19:  What Compensation Committees Should Be Thinking About Today 

  The COVID-19 pandemic has in a matter of weeks upended life in America, 
including in American business.  Public companies have witnessed dramatic decreases in market 
value and business challenges that were largely unexpected weeks ago.  Executive compensation 
programs must adjust to the new reality and continue to motivate leadership and performance.  
While every company will face its own challenges, and no solution will be one-size-fits-all, 
certain common concerns are emerging.  Sound responses will need to balance effective 
incentives with sensitivity to investor, public and political perception. 

  2020 Annual Incentive Programs.  For many companies, the most immediate 
compensation issue presented by COVID-19 relates to 2020 annual incentive programs.  Most 
companies had already approved, or were on the verge of finalizing, their 2020 incentive 
programs before the advent of the market turmoil.  In many cases, the original 2020 projections 
are no longer realistic; what made sense in January is no longer appropriate.  Companies should 
consider revising their metrics to attainable levels, or implementing additional metrics that are 
aligned with current priorities, to ensure that management is appropriately incentivized, while 
being sensitive to the pain being inflicted on shareholders by declining stock prices.  An 
additional challenge is that the current level of uncertainty may make it premature to re-design 
business plans and incentive goals.  For some companies, it may make sense to defer revising 
goals until there is more stability, or to rely upon discretion to create flexibility.  In any event, 
reserving the right to make adjustments for unexpected events and expenses related to COVID-
19 should be considered.  The 2017 elimination of the performance-based exception to Section 
162(m) of the Internal Revenue Code allows companies to modify plan design and to preserve 
flexibility without a tax penalty, although companies must be mindful of shareholder and proxy 
advisory firm reaction to, and public and political perception of, such actions.   

  2020 Equity Awards.  Many companies grant equity compensation awards during 
the first quarter.  Companies frequently determine the number of awards granted to employees 
by reference to a specified dollar value.  For those that have not made grants, the reduction in 
market value will result in larger share numbers per grant; in general, the market volatility may 
erode confidence that a particular day’s price reflects a true valuation.  Some companies are 
using a more extended historical averaging period for purposes of pricing grants.  For others, it 
may make sense to delay grants until there is greater stability, with a commitment that the 
vesting dates of awards that are ultimately made will be based on the customary grant schedule.  
For performance-based vesting awards, such a delay may allow companies to re-calibrate 
appropriate goals and business imperatives.  A multiple goal approach may be appropriate, either 
for the whole award or allocated portions.  Companies may want to consider limiting upside 
opportunity if they are implementing changes that provide some downside protection.  To 
mitigate the impact of market volatility on award value, a portion of the annual long-term 
incentive award may be in a cash-denominated form.  Granting some or all of the annual awards 
as time-vesting, at least below the key executive level, would be reasonable under the 
circumstances. 

  Outstanding Equity Awards.  At companies that have experienced a significant 
stock price decline, outstanding awards have lost a great deal of value.  If depressed values 
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continue for an extended period, companies will need to assess whether outstanding awards still 
serve their intended incentive and retentive purpose, particularly in the case of stock options that 
are underwater.  An extended post-termination exercise period for stock options may be 
appropriate for certain employment terminations, but it seems unnecessary to take across-the-
board action at this time.  The great recession a decade ago witnessed many option repricings 
and exchange offers; however, for the vast majority of companies it would be premature to 
consider such programs, which would generally require shareholder approval and are disfavored 
by proxy advisory firms.  For performance-vesting long-term incentive awards, companies will 
need at some point to examine whether the existing performance goals and targets remain 
sensible.  Given the longer-term design of such awards, companies should be more hesitant to 
make changes for pre-2020 awards.  To the extent that there is not a return to something close to 
normal in the months ahead, we expect some companies to re-evaluate these performance goals 
and adopt policies that take into account the impact of current events when measuring the level 
of achievement.   

  Beware of Equity Plan Limits.  As noted, many companies determine the number 
of equity awards granted to employees based on a dollar value.  If a company’s stock price has 
declined precipitously, application of a formulaic award level can result in equity grants with 
respect to an unexpectedly large number of shares and can accelerate depletion of a plan’s share 
reserve.  Under these circumstances, companies may consider granting cash-settled awards 
outside of a shareholder approved plan in the form of phantom equity or stock appreciation 
rights; however, cash-settled awards will result in variable, or “mark-to-market,” accounting.  
Companies seeking approval for new equity plans or new share reserves at their annual meetings 
may also need to re-calibrate the size of their requests to reflect the reduced value of shares.   
Companies should also be mindful of the constraints of per-individual share limits.  While the 
changes to Section 162(m) eliminated the technical need for such limits, investor groups often 
welcome individual limits and many plans continue to contain them.  Before making a large 
grant, companies should confirm that it will not exceed any applicable limit.  Companies 
adopting or amending equity plans may wish to consider denominating future per-individual 
limits in terms of grant date value rather than a share amount. 

  Review Change-in-Control Protections.  Depressed stock prices may in some 
cases lead to takeover activity.  A potential transaction can disrupt a target’s employees and 
damage the target’s business whether or not a transaction ultimately materializes.  Appropriate 
change-in-control termination protections help mitigate these concerns.  Ideally, companies 
should establish suitable arrangements to ensure a stable and dedicated employee base in 
advance of a potential hostile bid or voluntary combination. 

*  *  * 

 The COVID-19 crisis poses many societal and business challenges.  Companies 
that engage in careful planning and thoughtful evaluation of their workforce needs during a 
period of uncertain, fluctuating markets and business prospects will be best-positioned to 
preserve the human capital that is a prized asset of every successful company.     

 
Jeannemarie O’Brien 
David E. Kahan 
Michael J. Schobel 



Wachtell, Lipton, Rosen & Katz 

If your address changes or if you do not wish to continue receiving these memos, 

please send an e-mail to Publications@wlrk.com or call 212-403-1443. 

W/3701654 

March 18, 2020 

BlackRock Announces New KPIs for Public Companies,  
Tougher Director Votes and Continued High Expectations During COVID-19 Pandemic 

BlackRock has released its 2020 engagement priorities and voting expectations for this 
year’s proxy season.  These reflect a sharpened, as well as more blunt and direct, focus on 
sustainability-related issues and relevant disclosures (whether in proxy statements, SEC reports 
or voluntary disclosure formats), reflecting the consensus by major institutional investors that 
these issues have a growing impact on long-term value creation and risk.  As further highlighted 
below, public companies should especially take note of BlackRock’s newly articulated key 
performance indicators (KPIs) for companies.  BlackRock will now link performance against 
these KPIs to their voting decisions for or against boards and individual directors. 

BlackRock also confirmed its expectations that companies continue to demonstrate strong 
governance and practices in responding to the global coronavirus pandemic and related volatility 
while recognizing there will be changes in annual meeting formats this year and human, as well 
as business, impacts.  Michelle Edkins, BlackRock’s Global Head of Investment Stewardship, 
stated, “The concept of long-term sustainability would suggest that companies that come through 

this crisis and do well would be exactly the kinds of companies you would look to as role 

models” and that “Companies can still demonstrate that they have effective leadership.  In times 

of crisis that becomes more apparent, not less apparent.”  As companies focus and marshal 
resources to understand, navigate and address the pandemic’s implications, they will also need to 
assess how to remain well-positioned to address shareholder engagement requests, adverse proxy 
advisory firm recommendations, negative investor votes and activism during these uncertain 
times. 

BlackRock’s new KPIs extend to all public companies, applying across industries and 
market capitalizations.  They span the areas of board quality, human capital management, 
corporate strategy and capital allocation, environmental risks and opportunities and executive 
compensation.  Companies that have developed their own “KPIs” and measures with respect to 
these and other key areas will find BlackRock to be a highly receptive audience.  Below is a 
high-level summary of the BlackRock KPIs for companies and potential voting consequences: 

Board Quality KPIs:  
 Disclosure explaining how, and how effectively, a board oversees and counsels

management, plus the opportunity for BlackRock to have direct engagement with a non-
executive, preferably independent, board member.

 Negative voting action against the most senior non-executive director (e.g. chairman or
lead independent director), if the company has not identified which director(s) would be
accessible to shareholders where appropriate.

Human Capital Management KPIs: 
 Disclosure as to the board’s role in overseeing the company’s human capital management

strategies and practices, including an explanation of the type of information reviewed by
the board and how frequently.
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 Negative voting against relevant board committee members, or the most senior
non-executive director, in the absence of such disclosure.

Corporate Strategy and Capital Allocation KPIs: 
 Disclosure as to how industry sector-relevant sustainability risks and opportunities (e.g.

as identified by the Sustainability Accounting Standards Board (SASB) standards) are
integrated into long-term business strategy and capital allocation, in addition to disclosure
explaining a company’s purpose (i.e., “what it does every day to create value for its
stakeholders”), long-term strategic goals, applicable measures of value creation,
milestones that will demonstrate progress and steps taken in response to challenges.

 Negative voting against the most senior non-executive director if, within an agreed
timeframe, the company has not provided adequate disclosures and made progress on
underlying business practices.

Environmental KPIs: 
 For companies with whom BlackRock has previously engaged to encourage reporting

that aligns with Task Force on Climate-related Financial Disclosures (TCFD)
recommendations, disclosure in sufficient detail across the four TCFD pillars and a
disclosed timeframe by which the company will report fully in line with the 11 TCFD
recommendations.

 Negative voting in 2020 against relevant board committee members, or the most senior
non-executive director, in connection with inadequate disclosures and inadequate
underlying business practices.  For the 2021 voting season, negative voting against a
broader set of companies and their directors if the company has not addressed
BlackRock’s request that, by the end of 2020, the company issue reports aligned with the
SASB and TCFD recommendations.

Executive Compensation KPIs: 
 Disclosure and engagement regarding adequate alignment and connection between

executive pay / incentive plan design and strategy, performance and long-term
shareholder value and investment returns.  BlackRock will evaluate not just NEO
compensation structures, but also company-wide structures in assessing a company’s
ability to retain and attract all levels of talent and its human capital management
practices.

 Negative voting against compensation committee members (and not just “say-on-pay”)
possible, with heightened risk of dissatisfaction if pay outcomes and design are not
correlated with a business-relevant long-term performance metric (e.g. three- to five-year
total shareholder returns, returns on invested capital or other appropriate measures).

Beyond these KPIs, the engagement priorities also provide important color and context 
regarding BlackRock’s approach to stewardship.  BlackRock will also provide more 
transparency by publicly and promptly disclosing the rationale for key votes, sharing more 
information about company engagements and moving to quarterly, instead of annual, disclosures 
revealing how BlackRock actually voted its proxies.  BlackRock’s new explicit presentation as to 
how its engagement priorities align with the United Nations Sustainable Development Goals 
(SDGs) also provide an engagement opportunity for companies who are familiar with the SDGs 
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and have leveraged the SDGs into their own strategic planning and sustainability-related 
initiatives and disclosures. 

 
These statements extend BlackRock’s earlier announcements this year that it would take 

a firmer stance in engagements and voting decisions and push companies to implement 
standardized and accelerated ESG and sustainability disclosures.  In addition to publishing 
updated stewardship guidance about climate risk engagement and SASB- and TCFD-aligned 
reporting, BlackRock’s Chairman and Chief Executive Officer Larry Fink’s 2020 letter to CEOs 
endorsed both the industry-specific SASB standards and the climate-specific TCFD framework 
as the benchmark frameworks.   

 
BlackRock also published its formal U.S. proxy voting and governance guidelines, which 

confirmed the one-year grace period as to certain director-related independence and over-
boarding guidelines (which grace period may have lapsed for some companies, meaning that 
director withholds will be more likely to occur this year).  During such grace periods and other 
time periods where BlackRock and a company have agreed to address an issue within a 
reasonable timeframe, BlackRock “expects boards to take steps to bring corporate governance 
standards in line with our expectations.”  Where a company falls short on disclosure or 
substance, withhold and “against” director votes will increasingly result from BlackRock.  These 
issues may also factor into BlackRock’s voting decisions in contested director elections and 
activism campaigns. 

 
  Sabastian V. Niles 

  Justin C. Nowell 
  Antonia R. Hyman 
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Regulators Around the World Address Short 
Selling in Response to the COVID-19 Market Crisis 

In the past month, in addition to its human impact, fallout from the COVID-19 
pandemic and the oil shock have wreaked havoc on the global economy and financial markets; 
the S&P 500 is on track for its worst month since 1987, market-wide circuit breakers have been 
triggered twice in three days, volatility has spiked, and markets that are normally deep and liquid 
have come close to total seizure.   

These developments are not remotely the consequence of short selling run amok 
without proper regulatory supervision.  However, current conditions highlight long-term failures 
in securities regulatory regimes around the world to properly address short selling, and financial 
regulators around the world have reacted with decisive curbs on short selling:  South Korea, 
France, Italy, Belgium, Spain, Greece and other countries have all banned short selling for peri-
ods ranging from one to six months.  More important, from the perspective of long-term regula-
tory reform, the European Securities and Markets Authority (ESMA) has not only sanctioned 
these regulatory actions in Europe, but also lowered the disclosure threshold for short positions 
to 0.1% of a company’s net share capital.  The ESMA wrote that: 

lowering the reporting threshold is a precautionary action that … is 
essential for authorities to monitor developments in markets.  The measure 
can support more stringent action if required to ensure the orderly 
functioning of EU markets, financial stability and investor protection. 

Whether 0.1% is the appropriate disclosure threshold for peacetime is a matter 
that can be debated once the world emerges from the current pandemic.  But it is quite clear that 
market regulation has for a long time not struck the proper balance in regulating short selling and 
related practices.  We have long noted the dangers of manipulative and abusive short selling and 
the need for enhanced regulation and disclosure.  During the 2008 financial crisis and the reces-
sion that followed it, we called on the U.S. SEC to reinstate the “Uptick Rule,” as a check on 
market abuses (see our memos of July 2008, November 2008 and January 2009).  We have writ-
ten more recently on calls for regulatory reform in the United States and France, and have in the 
past called for and reported on proposed changes to the U.S. disclosure requirements with respect 
to securities ownership and the regulation of short trading.  Leading corporate governance organ-
izations and the major U.S. exchanges (the NYSE in 2013 and 2015 and Nasdaq in 2015) have 
also petitioned for rulemaking to improve market transparency and accountability. 

Even in stable markets, the lack of a coherent regulatory framework regarding 
short selling – including particularly the dangers posed by secret share accumulations and dispo-
sitions, and lack of accountability for market-moving propaganda attacks – poses risks to com-
panies, investors and the capital markets more generally.  In the midst of the turmoil currently 
gripping U.S. and global markets, the need for regulatory action is more urgent than ever. 

Theodore N. Mirvis 
Adam O. Emmerich 
Sabastian V. Niles 
John L. Robinson 
Adam L. Goodman 
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Disclosure Issues Relating to COVID-19 

Among the many issues facing public companies as a result of the COVID-19 
pandemic is how to handle disclosure.  The pandemic is having a material impact on most 
companies.  While in a few cases the crisis may actually be increasing demand for a company’s 
products or services, in the overwhelming number of cases, the business impact is negative.  The 
pandemic may affect operations, employees, customers, supply chains, outlook, stock trading, 
risk factors, and a variety of other aspects of a company’s business, results and prospects.  
Internal disclosure controls should also be reviewed to ensure that the company is eliciting and 
assessing the right information in order to make the right decisions.  Almost every company will 
need to decide what it is going to say about this impact and when it is going to say it.  The right 
answers will be very company-specific, but factors to be considered include: 

1. Substance of disclosures

 Risk Factors.  A company should consider what are the primary risks to its business and
operations presented by the COVID-19 pandemic.  A number of companies have recently
issued releases or made filings that have added one or more risk factors addressing the
pandemic and its possible economic impact.  While these may provide useful examples,
each company should fully consider the risks that apply specifically to it and its situation
in crafting such  risk factor disclosure.  In light of the unprecedented uncertainty, it may
be appropriate to take a more conservative approach to risk factor disclosure.

 MD&A.  To the extent COVID-19 has had an impact on a company’s business and
results by the time the company is filing its next periodic report, the impact should be
discussed in sufficient detail in the MD&A.  Similarly, any impact on trends and
uncertainties may need to be discussed.

 Guidance.   Given the rapidly evolving landscape of the COVID-19 pandemic, where
information, impacts and even the regulatory environment can change in a matter of
hours, the future is extremely uncertain.  Companies may be considering what should be
done about existing financial guidance.  This is an extremely fact-specific and delicate
question, especially because many issuers lack the clarity and visibility (including, for
example, into such basic areas as how their business is doing, how their supply, channel
and customer chain has been disrupted, and how long disruptions will continue) to draw
conclusions.  For companies that are uncertain about their prior guidance but are not
ready to withdraw guidance or issue new guidance, it will be important to, at a minimum,
not take actions or make statements that could be interpreted as “adopting” or re-
affirming the prior guidance.  Companies that choose to withdraw prior guidance, without
issuing revised guidance, will usually focus on the uncertainty of the impact of COVID-
19. Some may indicate that they intend to provide revised guidance at such time as the
company is able to do so.  Whether or not there is a “duty to update” is a fact-specific and
complicated judgment that will be made by companies on a case-by-case basis and which
depends, among other things, on what has previously been said, what is currently known,
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and whether the company is engaged in an activity, such as being in the market for 
shares, that have a heightened disclosure obligation. 

 
2.  Timing of disclosures 
 

 Earnings Releases and Periodic Reports.  A company will need to decide on appropriate 
disclosure to be included in its next earnings release and periodic report on 10-K or 10-Q.  
As noted, disclosure may be appropriate in the company’s Risk Factors and MD&A 
sections, and potentially other sections, and the company should consider appropriate 
disclosure about its guidance in its earnings release. 
 

 Earlier and Other Disclosures.  Various circumstances may cause a company to consider 
disclosures relating to the impact of the COVID-19 pandemic prior to its next earnings 
release or periodic report, including if it wants to buy or sell its own securities.  Similarly, 
if a company becomes aware of COVID-19 related information that could be deemed to 
be material to investors, it should consider whether to keep trading windows closed prior 
to disclosure of information to investors.  Even if not legally required, a company may 
also want to consider whether early disclosure would be beneficial from an investor 
relations and credibility perspective.  Some companies will also choose to address in the 
proxy statement and related materials (such as the CEO or Board letter) matters 
concerning the company’s response and risk oversight processes. 
 

 Selective Disclosure / Regulation FD.  Companies need to continue to be vigilant on 
Regulation FD issues through training, coordination and approval of communications.  
As highlighted by the SEC in its March 2020 statement, “[w]hen companies do disclose 
material information related to the impacts of the coronavirus, they are reminded to take 
the necessary steps to avoid selective disclosures and to disseminate such information 
broadly.”  This cautionary note regarding ensuring continued compliance with Regulation 
FD will also apply to material non-public information concerning financial results, 
business impacts, guidance, and other material issues.   

 
Because of the company-specific nature of both the substance of disclosures 

relating to the COVID-19 pandemic and the timing of those disclosures, it is not possible to 
provide generic advice that applies across the board on what a company should say and when it 
should say it.  But all public companies should be considering these questions and consulting 
with counsel as appropriate. 

 
Wachtell, Lipton, Rosen & Katz 
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     W/3701284 

March 20, 2020 

Debt Covenant Compliance and the COVID-19 Pandemic 

As the scope and potential impact of the COVID-19 pandemic became 
apparent over the past week, corporate borrowers rightly focused first on shoring 
up their cash position.  For many borrowers, attention must next turn to their 
ability to comply with covenants in their existing debt arrangements and other 
commercial contracts.   

We recommend companies take the following steps: 

 Revise the Model.  Analyze the expected impact of the current crisis on
cash flows, income statement items and leverage, and revise business
models to reflect new base case and downside scenarios.  In order to
assess whether covenant relief is needed and, if it is, what form that relief
should take, the borrower must have as clear a picture as possible of its
own financial situation.  Recognizing the serious challenges in making
any predictions at this moment, continual updates to the model are
advisable to reflect the evolving situation.

 Think Broadly.  Consider not only the ability to satisfy financial
maintenance covenants but also whether other elements of the revised
business plan, including the company’s anticipated incremental liquidity
needs, may require the borrower to take action (such as incurring new
debt and liens or selling assets) that would violate operating covenants.

 Identify Domino Effects.  Understand whether a default in one tranche
of debt will trigger “cross defaults” in others, including derivative
instruments and foreign lines of credit.  Evaluate when prospective
defaults are likely to occur and consider whether the timing of covenant
relief — that is, whether amending the covenant before the default is
triggered, rather than obtaining a waiver of a default after it occurs —
could avoid “cross defaults.”

 Formulate the Ask.  Decide on the form and duration of any required
covenant relief.  Depending on the severity of the borrower’s situation
(including whether the pandemic’s impact on the borrower’s business is
likely to quickly abate when the crisis does, or persist long afterward),
some may only require targeted relief — e.g., a short-term covenant
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“holiday” or adjustment to financial covenant levels — while others may 
require a more thorough renegotiation of their covenant package (likely 
at a steeper cost).  Another option in the face of uncertainty:  obtain the 
relief needed in the short-term and reassess later if the crisis or its effects 
fail to subside. 

 Be Creative with the Give.  Craft a thoughtful “give.”  The right
consideration package for covenant relief is almost always bespoke and
can mix purely economic terms (such as rate increases and consent fees)
with other concessions that do not reduce cash on hand but provide real
benefits to lenders.  Depending on the situation, borrowers may offer new
guarantees or additional collateral, new or updated covenants (including
restrictions on dividends and investments), call protection, stricter draw
conditions under working capital lines or increased information rights for
lenders.  But it is important to think a step ahead:  Collateral given
exclusively to one lender today is collateral that cannot be given to
another lender tomorrow.

 Evaluate Lender Dynamics.  Know the lender group and recognize the
sometimes-divergent goals of different creditor constituencies:  revolving
lenders may want to limit future exposure; term lenders and noteholders
may want to preserve value; junior creditors may be more or less
forgiving, depending on their view of the credit at the time; and creditors
with positions across the capital structure may have interests that conflict
with others in the same tranche.  Understand whose consent is required,
and craft a plan to obtain it.

 Develop Communication Strategy.  Answer hard questions from
lenders honestly and provide crisp supporting materials where
appropriate in order to facilitate lenders’ decision-making.  Keep lines of
communication open and foster constructive dialogue, particularly with
key relationship lenders, but be mindful of “debt default activists” and
other lurking opportunists.  Carefully consider any related
communications to investors and the public.

Though obtaining debt covenant relief is not often pleasant, advance 
planning, thorough analysis and effective communication can clear the path to a 
smoother and quicker resolution.   

Wachtell, Lipton, Rosen & Katz 
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March 23, 2020 

Litigation Priorities and the Crisis 

As governments at all levels seek to address the present emergency, the state 
and federal judiciaries are struggling to maintain a proper mix of availability and 
caution, balancing constitutional requirements and the need to resolve urgent and 
important matters on the one hand with the imperatives of public health and social 
distancing on the other.  Seeking to strike this balance, most (but not all) state court 
systems and federal district and circuit courts have modified their rules to defer 
non-essential proceedings and in many cases extend non-essential deadlines. 

Businesses and boards have asked whether the courts remain open to address 
urgent fiduciary and contract disputes, notably including those that may arise as a 
result of the pandemic.  The answer, generally and so far, is yes, thanks to the 
herculean efforts of the judiciary.  The Delaware Court of Chancery and Supreme 
Court have issued standing orders to prioritize urgent matters and to provide for 
virtual rather than in-person hearings of time-sensitive matters, and continue to 
fulfill Delaware’s historical role as arbiter of expedited corporate disputes.  Most 
other courts have similarly adjusted their protocols in an effort to remain available 
to resolve matters requiring urgent attention.   

The corollary is also true: non-urgent litigation should be disfavored.  We 
have observed with dismay a flood of filings from certain corners of the bar, even 
(indeed especially) in the past week—after declarations of national, state, 
municipal and judicial emergency—alleging insubstantial federal proxy disclosure 
violations (in respect of stockholder votes not yet even scheduled), or demanding 
near-term inspection of corporate books and records in support of imagined and 
plainly non-exigent derivative lawsuits, or otherwise pressing facially non-essential 
legal business.  Whatever might be said about this sort of litigation in normal 
times, it seems plain that it should be suspended in circumstances, such as we have 
today, where responding will divert time, attention, and resources from the 
business of managing through a worldwide emergency.  We do not think deadlines 
created by litigation of this sort should or will be permitted to further burden an 
already overtaxed legal system.  We are advising clients accordingly and urging 
our litigation colleagues and adversaries to avoid opportunism in a time of crisis.     

William Savitt 
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 Controlling Material, Non-Public Information  
During the Coronavirus Pandemic 

 

 In an unusual statement issued yesterday, the Co-Directors of the SEC’s 
Division of Enforcement, Stephanie Avakian and Steven Peikin, reminded market 
participants of the critical importance of maintaining proper control over the 
dissemination of material, non-public information, adhering to the restrictions 
imposed by Regulation FD on selective disclosures, and assuring compliance with 
policies and procedures designed to prevent insider trading and other conduct that 
would undermine market integrity.  They stressed in particular that, as companies and 
markets cope with the outbreak of COVID-19 and the continuing coronavirus 
pandemic, corporate insiders are likely learning new material, non-public information 
“that may hold an even greater value than under normal circumstances.”   
 
 As we noted last week, the current environment presents special challenges to 
public companies in making and evaluating disclosures, updating prior disclosures, 
weighing whether to delay the issuance of earnings releases or SEC filings, 
responding to questions from analysts and institutional investors, and managing 
information flows in a world where many executives and employees are working from 
home.  Events are unfolding rapidly, the significance of information is difficult to 
assess in real-time, and numerous market participants are understandably hungry for 
information in the current environment.  In such a stressed setting, the SEC 
Enforcement Division Directors’ statement provides a timely and sensible reminder 
that companies must continue to focus on their internal controls and take other 
appropriate actions.  Namely, companies should periodically remind remotely 
working executives and employees of the critical importance of controlling flows of 
information.  Companies should likewise ensure that material, non-public information 
is handled appropriately and that established policies and procedures on insider 
trading are strictly followed.  Updated Regulation FD training should also be provided 
virtually and note the heightened sensitivities and SEC enforcement focus on these 
issues. 
 
  In the complex, rapidly changing and stressful environment in which we are 
now all operating, and with so many people working in unaccustomed settings, there 
is a heightened risk that even well-managed companies may experience lapses in the 
enforcement of well-established policies and procedures.  Brief periodic reminders to 
employees may go a long way toward preventing a problem from arising. 

John F. Savarese 
Wayne M. Carlin 
David B. Anders 
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Government Stimulus Funding:  Planning Ahead by Looking Back 

 

 As the government attempts to formulate plans to respond to an economy decimated by 
COVID-19, we are seeing a growing number of pages taken from the 2008 financial crisis 
playbook.  In 2008, bolstering public confidence in the banking system was a primary objective.  
Today’s programs will need to address a very different set of circumstances, with participants 
from a broad range of industries that need to address lost revenues and a lack of liquidity, 
massive job losses, counterparty defaults, global supply-chain disruptions and more, with the full 
extent of those issues as yet unknown.   

 In addition to announcing massive amounts of quantitative easing, the Federal Reserve 
has revived many of the crisis-era facilities designed to ensure that the markets continue to have 
ample amounts of credit and liquidity to keep functioning.  These include facilities to purchase 
commercial paper and corporate bonds and to make loans.  We note that with any governmental 
assistance program, the devil is in the details and, to date, the Federal Reserve has only issued 
one-page summaries for many of these programs.  Important considerations include a complete 
understanding of all of the terms and condition, the nature of oversight and the potential for 
stigma post-crisis.    

 2008 Crisis Response.  In 2008, the crisis response was led by the Treasury Department 
and the Federal Reserve along two paths.  First, there were rescues of large complex companies, 
such as Fannie Mae, Freddie Mac, AIG, Goldman Sachs, Morgan Stanley, GMAC and others.  
Each company posed a different set of issues that required a bespoke solution.  In the case of 
Fannie Mae and Freddie Mac, the systemic shock of receivership supported the case for 
conservatorship.  For Goldman Sachs and Morgan Stanley, becoming bank holding companies 
and gaining the Federal Reserve’s implied imprimatur were strategic imperatives.  GMAC had to 
overcome the legal impossibility of a company co-owned by General Motors and a large private 
equity firm becoming a bank holding company.  

 At the same time there were standardized programs for other industry participants, most 
notably the original 2008 capital purchase program (the “CPP”), adopted pursuant to the 
Troubled Asset Relief Program (“TARP”) component of the Emergency Economic Stabilization 
Act of 2008 (“EESA”).  Over 700 banks and bank holding companies participated in the 
program, with the funds intentionally directed by federal banking regulators and Treasury to 
stronger institutions, in the interests of both protecting the taxpayers’ investment in these banks 
and ensuring that the banking system would be stabilized.  The CPP included a streamlined 
application process with relatively straightforward documentation.  The key documents included 
a purchase agreement, a certificate of designations outlining the rights and preferences of the 
preferred stock, and a warrant to purchase common stock.  The substantive terms were non-
negotiable, although limited technical changes were permitted to conform certain provisions to 
the particular participating institution.  

 Following closing, the purchase agreements included several certain significant 
covenants, the most important of which included a three-year prohibition on increasing dividends 
and share repurchases (with early termination if Treasury ceased holding preferred shares), broad 
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Treasury information and inspection rights, and the compensation restrictions described below.  
In addition, Treasury had the right under the purchase agreement to unilaterally amend the terms 
of the agreement to accommodate future legislation.  

 The size of the preferred stock investment was based on the company’s risk-weighted 
assets, with a minimum investment equal to 1% of the company’s risk-weighted assets and a 
maximum of 3% of its risk-weighted assets, subject to an overall cap of $25 billion.  The specific 
investment was primarily determined by the institution’s primary federal regulator, subject to 
consultation with and approval by Treasury.  The preferred stock terms included dividends 
(generally cumulative) set at an annual rate of 5% until the fifth anniversary of the issuance date 
and thereafter at an annual rate of 9%.  The preferred stock was redeemable after three years or 
earlier under certain circumstances, and included limited “dividend stopper” and director 
appointment provisions.  The warrant was exercisable for a number of common shares with an 
aggregate value equal to 15% of the amount of the preferred stock investment.    

 Executive Compensation Implications.  Under the original CPP purchase agreement, the 
five senior executive officers (“SEOs”) of institutions participating in the CPP were subjected to 
the following restrictions on compensation while Treasury held securities issued in connection 
with the investment:  (1) measures that discouraged unnecessary and excessive risk-taking, (2) a 
clawback of incentive compensation based on financial statements that proved to be erroneous, 
and (3) a prohibition on golden parachute payments in connection with certain terminations of 
employment. When similar capital investments were made in companies in industries outside of 
banking, such as General Motors and AIG, the terms of the assistance were substantially the 
same as the terms under the CPP, with the primary difference being the expansion of the 
application of the executive compensation limitations.  

 In February of 2009, the American Recovery and Reinvestment Act of 2009 amended 
certain provisions of EESA to impose additional compensation restrictions on institutions 
receiving assistance, with retroactive application.  The legislation expanded the covered 
employees beyond the original five SEOs to up to 20 additional of the most highly compensated 
employees (the number depended on the level of financial assistance), without regard to title or 
position.  In June 2009, Treasury issued guidance that clarified the restrictions imposed on 
recipients of TARP funds under EESA and the American Recovery and Reinvestment Act of 
2009 and formally established the Office of the Special Pay Master (the “pay czar”) with the 
authority to implement and interpret the guidance and to determine the compensation of covered 
employees at the exceptional assistance TARP recipients.  
 
 As a practical matter, participation in these government programs required a company to 
agree to limit significantly the incentive compensation paid to its executive officers and other 
highly compensated employees and the entitlements of covered employees upon termination of 
employment.  The restrictions were implemented through the impacted employees’ executing 
waivers of claims that they might otherwise have against the government or the company due to 
the application of the compensation restrictions required by participation in the program, and the 
company’s amending the compensation and benefit plans and agreements applicable to the 
impacted employees to comply with the limitations (generally by the adoption of an omnibus 
amendment).  Compliance with these restrictions was a condition to participation in the CPP and 
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other programs pursuant to the terms of the purchase agreement and later on an expanded basis 
as a result of the 2009 legislation and implementing rules.  
 
 In anticipation of the potential for compensation limitations in the 2020 stimulus 
legislation, companies will need to evaluate the application of the compensation restrictions in 
considering participation and agreeing to the government’s terms.  Early proposals indicate that 
the legislation would seek to limit for a two-year period the compensation and severance of 
officers and employees whose total compensation exceeded $425,000 in the 2019 calendar year.  
Examples of potentially relevant information to be gathered to assess the application of the 
compensation restrictions are: 
 

 Identifying covered employees, date of hire and country of employment; 

 Determining whether covered employees are party to employment or severance  
agreements and evaluate rights and obligations; 

 Creating an inventory of elements of 2019 compensation and 2020 target compensation 
opportunities (if established) for covered employees;  

 Identifying all applicable plans in which the covered employees participate, including 
statutory entitlements for non-U.S. employees; 

 Determining whether plans or agreements need to be amended to limit compensation 
consistent with requirements; 

 Determining whether the compensation committee or board is authorized to take the 
relevant action and whether employee consent is needed to take such action; and 

 For non-U.S. employees, assessing the limitations of local law. 

 Compared to the financial crisis, the task of gathering this information could be 
considerably more complex, including due to the breadth of the covered employee group and the 
global reach of impacted industries and their executives.  Getting a head start on thinking about 
these issues will be key to staying ahead of what is sure to be a rushed process.   
 
 Other Questions and Actions to Consider Now.  In addition to the compensation 
considerations discussed above, companies should consider the following questions:  

 Do my existing organizational documents and capital structure permit the issuance of 
senior debt or equity instruments?  What collateral does my company have that could be 
used to support a loan? 

 Are there any other legal or contractual issues with participating that may require 
disclosure under a purchase agreement? 

 Is our board of directors on standby and prepared to quickly get up to speed and approve 
participation? 
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 What can my company show in terms of impact on the communities in which it operates 
and employees whose jobs can be saved? 

 What will my company’s business plan be for getting back to health and repaying 
investments and/or loans?  

 Just as was the case in the aftermath of the financial crisis, quick and decisive action by 
the boards and management of affected companies may be key to ensuring their continuing 
viability, and by extension preserving the jobs and well-being of employees and their 
dependents, their positive impact on communities, and the interests of their creditors and 
shareholders.  If companies can prepare ahead of time, it will greatly improve execution, and 
ultimately speed the process by which the new funding revives the prospects of participating 
companies and gives a needed boost to an economy in free fall.    

 Ultimately, the CPP and the rescues of the large institutions were highly successful, from 
the perspective of the financial system, the Treasury and the participants.  Nonetheless, while 
most participants appreciated that receipt of government financing would result in heightened 
scrutiny, very few fully appreciated how quickly and fully the CPP would transform in the 
political arena and public mind into a bank “bailout.”   Financial rescues crafted in 2008 by the 
Bush Administration were viewed very differently by the Obama Administration, and some 
companies came to regret accepting governmental assistance as changes to the programs were 
made retroactively, particularly with respect to executive compensation.  The programs were also 
marked by aggressive enforcement and investigations by the Special Inspector General for TARP 
continue to this day.  As such, in considering whether to participate, each company should 
consider the impact of an ever-shifting political dynamic.   

 Edward D. Herlihy 
        Richard K. Kim 
        Jeannemarie O’Brien  
        Nicholas G. Demmo 
        Matthew M. Guest 
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The Crisis and the Activists and Raiders 

  For the past two weeks a number of activists and takeover raiders have 

sought to take advantage of the COVID-19 crisis by launching attacks on companies 

they view as vulnerable.  Unlike the bedrock American companies drained by the 

crisis, there is ample dry powder in the coffers of some funds and companies to 

support the continuance of activist attacks and takeover raids.  The threat of such 

attacks and raids is affecting all companies—mega-cap and small-cap.  Now more 

than ever, this shows how the lack of regulation leaves a void encouraging short-

termism, activism and takeover raids.  This regulatory void adversely affects 

American companies and, today, most importantly, their employees.   

  My previous requests for regulatory changes to level the playing field 

were ignored on the Federal level.  While some asset managers and institutional 

investors have embraced The New Paradigm I prepared for the World Economic 

Forum, others have not.  The World Economic Forum, with its long support for 

stakeholder governance, sustainable long-term investment and elimination of 

inequality, has done its part.  The Business Roundtable has done its part.  The Federal 

government needs to do its part to address some of the underlying issues.   

  The power to eliminate activism and takeover raids that are taking 

advantage of the COVID-19 crisis is in the hands of the institutional investors.  If 

they refuse to support activist hedge funds and takeover raiders, that will be the end 

of the menace to American companies and their employees.  In a time of crisis, it is 

time for institutional investors and the organizations that represent them to be heard.  

Without the support of the real owners of companies, there is little chance for 

activists and raiders to be successful.    

Martin Lipton 



Wachtell, Lipton, Rosen & Katz 
 
 

 

W/3704391  

 
 
 
 
 
 
 
 
 
 
 
 
 
 

The attached article, Corporate Governance Update:  Director Oversight in the 
Context of COVID-19, was published in the New York Law Journal on 

March 26, 2020 
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Corporate Governance Update:  Director Oversight in the Context of COVID-19 

David A. Katz 
and  

Laura A. McIntosh* 
 
 

The challenges facing America during the ongoing COVID-19 
pandemic are unprecedented.  As directors of public companies work to fulfill their 
oversight responsibilities during this difficult time, there are a number of 
considerations that need to be addressed by directors and senior management teams 
working together.   

 
Though it is the job of management to develop and implement the 

corporation’s response to the crisis, directors should not hesitate to reach out 
proactively to request information or ask to schedule a virtual board meeting to 
receive updates from management as needed under the circumstances.  Similarly, 
management teams may want to consider scheduling regular board updates to keep 
the board informed of management’s response to the crisis.  In its oversight role, 
the board should do its best to ensure that management is prioritizing the safety 
and well-being of the company’s employees as well as those who depend upon the 
company for essential services.  Board members must be careful, however, not to 
usurp or interfere with management’s handling of the day-to-day operations of the 
company.   

 
It is crucial for the board to understand the risks to the company and 

its various stakeholders arising from the pandemic as well as from the widespread 
economic shutdown that is of uncertain duration.  The board can then have the 
opportunity as a group to discuss at regular intervals—or more frequently as 
needed—management’s strategies for minimizing and mitigating these risks, which 
will be constantly developing as the crisis unfolds.  The physical health and 
financial health of corporate stakeholders are intertwined in this crisis.  As it 
confronts this dual threat, management should review with the board the viability 
of the enterprise from short-, medium-, and long-term perspectives in order to 

                                                 
* David A. Katz is a partner at Wachtell, Lipton, Rosen & Katz.  Laura A. McIntosh is a 
consulting attorney for the firm.  The views expressed are the authors’ and do not necessarily 
represent the views of the partners of Wachtell, Lipton, Rosen & Katz or the firm as a whole.  
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ascertain that corporate strategies are in place, with the board being updated as 
needed, to maintain that viability.    

 
The board should work with management to understand the 

company’s external obligations, including debt instruments and regulatory 
requirements, along with the timelines for company action and any changes 
thereto.  Debt obligations may include bank and bond financings, lines of credit, 
availability of revolvers, and key covenant terms.  Regulatory obligations may 
include reporting requirements, deadlines for certain actions, and industry-specific 
requirements or company-specific obligations.  In particular, management should 
discuss with the board whether any contractual obligations under existing debt 
instruments, or any newly applicable reporting requirements, could foreseeably 
arise as a result of material changes to the company’s business and financial 
position during the COVID-19 crisis.   

 
Liquidity will be a critical concern for many American businesses in 

the coming weeks and months.  The board should be made aware of any near-term 
liquidity needs that may arise as a result of the crisis and oversee management’s 
efforts to secure liquidity needs.  A number of companies, with the support of their 
boards, have drawn down their bank lines in order to maximize the availability of 
cash during this difficult time.  The board should actively debate the merits of 
doing so, while discussing with management the potential signals this step could 
send to customers, regulators and investors.  As part of its review, the board should 
work with management to evaluate the company’s current and future dividend and 
stock buyback policy as well as capital allocation and liquidity generally. 

 
The board should review compensation plans and work with 

management to consider whether changes are required, particularly with respect to 
equity arrangements, unforeseen employee cash needs, and mission-critical 
personnel.  Given the significant erosion in stock prices, the board, together with 
its compensation consultant and senior management, should consider whether 
alternative arrangements are appropriate in the current circumstances. 

 
The board and management should work closely together to 

understand any potential strategic threats and opportunities that may emerge as a 
result of the global financial and economic turmoil that is expected over the 
coming months.  The board should oversee management’s response to activist 
attacks or other actions by those seeking to take advantage of the current situation 
in order to promote their own agenda.  The management team and the board should 
also consider the threat of unsolicited potential takeovers to the extent a company’s 
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stock price has declined significantly.  Management may wish to use this 
opportunity to update the board on takeover tactics and potential responses, 
including reviewing the potential utility of a shareholder rights plan (also known as 
a poison pill).  While the decision to implement a shareholders rights plan will be 
case-specific, there is a significant benefit to having a poison pill “on the shelf” so 
that it can be timely adopted under appropriate circumstances.   

 
Management should also brief the board regarding potential 

opportunities for transactions that may become available due to changed market 
circumstances.  In times of crisis, there are often opportunities to pursue 
transactions that may fundamentally reshape a company’s industry and trajectory.  
There may be opportunities for companies with greater liquidity and flexibility to 
acquire businesses that are struggling to survive.  It is to be hoped that a number of 
acquisitions in coming months will not only make strategic sense for the acquiring 
entities but also preserve the target businesses as ongoing concerns, to the benefit 
of stakeholders and beyond.   
 
  Federal legislation intended to mitigate the widespread damage to 
American business is likely to be passed and implemented on a highly accelerated 
timetable.  Once the legislation is finalized, management should brief the board as 
to the legislation’s expected effect on the company and its competitors in the 
relevant industry.  The implementation of this legislation creates another set of 
uncertainties, particularly given the scale of the federal government’s intervention 
across the national economy, and the board should receive updated briefings as 
needed.  To the extent that a company chooses to avail itself of government 
resources, the board and management need to understand any limitations that will 
be placed on the company as a result.  For example, limits on executive 
compensation, stock buybacks, or dividends may be the cost of receiving 
government assistance in the COVID-19 crisis.  
 
  The decisions facing companies at this time are terribly difficult and 
painful.  It will be crucial for the board and the management team to maintain an 
atmosphere of respect and shared concern in order to promote effective decision-
making in this period of great stress.  The board should be careful to resist any 
temptation to usurp the role of management in running the company’s day-to-day 
business and addressing the challenges resulting from the COVID-19 pandemic.  
Corporate America finds itself now in uncharted territory, and the ramifications of 
the crisis and the nationwide response are unknowable factors.  While there may be 
substantial second-guessing once the COVID-19 crisis is past, directors should 
take comfort that the business judgment rule applies to board decisions regardless 
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of how they appear in hindsight.  The board is called to fulfill its oversight role to 
the best of its ability.  Directors who act on an informed basis, in good faith, and in 
the honest belief that their decisions are in the company’s best interests will 
continue to have the protection of the business judgment rule.   
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Disclosure in the Time of COVID-19 –  
Guidance from the Division of Corporation Finance 

Yesterday, the staff of the SEC’s Division of Corporation Finance published 
guidance on how companies should fulfill their obligation to disclose material 
changes to their businesses, financial condition, and results of operations in the 
context of the unprecedented uncertainty created by the COVID-19 pandemic.  
Acknowledging the inherent difficulty of predicting the effects of the pandemic on 
industries or individual companies, the SEC staff advised companies to focus their 
disclosure efforts on how they are responding to and planning for COVID-19-
related uncertainties.  The SEC staff further encouraged companies to “proactively 
revise and update disclosures as facts and circumstances change.” 

1.  Assessing the Risk 

The Division’s guidance advises that disclosure of the type of risks 
presented by COVID-19 and related effects may be “necessary or appropriate in 
management’s discussion and analysis, the business section, risk factors, legal 
proceedings, disclosure controls and procedures, internal control over financial 
reporting, and the financial statements.”  The Division further presents a valuable 
set of wide-ranging questions companies should ask themselves as they assess the 
particular ways in which the pandemic may imperil their operations and financial 
condition.  These questions, included in Annex A, address both the present impact 
of the pandemic and possible future effects.  The illustrative list covers a wide 
variety of topics that may affect companies’ ongoing disclosures, including: 

 Financial Condition.  Companies should evaluate the potential effects of 
COVID-19 on their current and future financial condition and results of 
operations. 

 Capital and Financial Resources.  Companies should consider the impact of 
COVID-19 on their overall liquidity position and outlook, including such 
issues as asset valuation and potential material impairments. 

 Operational Considerations.  Companies should review how COVID-19 
might adversely affect their business continuity plans, their financial 
reporting systems, demand for their products or services, their supply-chain 
or distribution networks and their human capital resources. 
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2.  Controlling Material Information 

The Division of Corporation Finance’s guidance contains a reminder that 
companies must ensure that material, non-public information is handled 
appropriately and that established policies and procedures on insider trading are 
strictly followed.  Companies are also reminded that they must adhere to the 
restrictions imposed by Regulation FD on selective disclosure.  

3.  Earnings Information 

The Division of Corporation Finance addressed how companies ought to 
approach reporting earnings and other financial results prior to formally 
completing their quarterly financial statements in light of the novel or complex 
accounting issues that may be raised by the impact of COVID-19.  Because these 
issues may take time to resolve, companies are encouraged to proactively address 
financial reporting matters earlier than usual. 

As we noted in our prior memorandum, nearly all large public companies 
now report non-GAAP metrics.  In keeping with the SEC’s recent guidance on 
performance metrics disclosure, the Division reminded companies to highlight why 
management finds a particular metric useful and how it helps investors assess the 
impact of COVID-19 on the company.  

Furthermore, Item 10(e)(1)(i)(A) of Regulation S-K states that an issuer 
including non-GAAP financial measures in SEC filings must present, with equal or 
greater prominence, the most directly comparable financial measures calculated 
and presented in accordance with GAAP.  The rapidly developing impact of 
COVID-19, however, may mean that companies and auditors will need additional 
information and analysis to calculate the relevant GAAP financial measure.  When 
the relevant GAAP financial measure is not available, the Division has indicated 
that it would not object to a reconciliation using “preliminary GAAP results that 
either include provisional amount(s) based on a reasonable estimate, or a range of 
reasonably estimable GAAP results.” 

In addition, companies that avail themselves of the option to reconcile non-
GAAP financial measures to provisional or estimated GAAP financial measures 
should only present measures used to present financial information to the Board of 
Directors.  Non-GAAP reporting should reflect how management actually operates 
and views the business. 

* * * * * * 
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As we noted in our prior memoranda, almost every public company will 
need to decide what it is going to say about the impact of COVID-19 and when it is 
going to say it.  The Division of Corporation Finance’s guidance is a reminder of 
the importance of carefully considering these challenging issues proactively, 
seeking sound legal advice, and working in good faith to get it right. 

Andrew R. Brownstein 
John F. Savarese 
Zachary S. Podolsky 
Oliver J. Board 
Albertus G. A. Horsting 
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Annex A – Questions Posed By SEC Staff CF Disclosure Guidance:  Topic No. 9 
“As companies assess COVID-19-related effects and consider their disclosure 
obligations, questions to consider with respect to their present and future 
operations include: 
 How has COVID-19 impacted your financial condition and results of 

operations?  In light of changing trends and the overall economic outlook, how 
do you expect COVID-19 to impact your future operating results and near-and-
long-term financial condition?  Do you expect that COVID-19 will impact 
future operations differently than how it affected the current period? 

 How has COVID-19 impacted your capital and financial resources, including 
your overall liquidity position and outlook?  Has your cost of or access to 
capital and funding sources, such as revolving credit facilities or other sources 
changed, or is it reasonably likely to change?  Have your sources or uses of 
cash otherwise been materially impacted?  Is there a material uncertainty about 
your ongoing ability to meet the covenants of your credit agreements?  If a 
material liquidity deficiency has been identified, what course of action has the 
company taken or proposed to take to remedy the deficiency?  Consider the 
requirement to disclose known trends and uncertainties as it relates to your 
ability to service your debt or other financial obligations, access the debt 
markets, including commercial paper or other short-term financing 
arrangements, maturity mismatches between borrowing sources and the assets 
funded by those sources, changes in terms requested by counterparties, changes 
in the valuation of collateral, and counterparty or customer risk.  Do you expect 
to disclose or incur any material COVID-19-related contingencies? 

 How do you expect COVID-19 to affect assets on your balance sheet and your 
ability to timely account for those assets?  For example, will there be significant 
changes in judgments in determining the fair-value of assets measured in 
accordance with U.S GAAP or IFRS? 

 Do you anticipate any material impairments (e.g., with respect to goodwill, 
intangible assets, long-lived assets, right of use assets, investment securities), 
increases in allowances for credit losses, restructuring charges, other expenses, 
or changes in accounting judgments that have had or are reasonably likely to 
have a material impact on your financial statements? 

 Have COVID-19-related circumstances such as remote work arrangements 
adversely affected your ability to maintain operations, including financial 
reporting systems, internal control over financial reporting and disclosure 
controls and procedures?  If so, what changes in your controls have occurred 
during the current period that materially affect or are reasonably likely to 
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materially affect your internal control over financial reporting?  What 
challenges do you anticipate in your ability to maintain these systems and 
controls? 

 Have you experienced challenges in implementing your business continuity 
plans or do you foresee requiring material expenditures to do so?  Do you face 
any material resource constraints in implementing these plans? 

 Do you expect COVID-19 to materially affect the demand for your products or 
services? 

 Do you anticipate a material adverse impact of COVID-19 on your supply chain 
or the methods used to distribute your products or services?  Do you expect the 
anticipated impact of COVID-19 to materially change the relationship between 
costs and revenues? 

 Will your operations be materially impacted by any constraints or other impacts 
on your human capital resources and productivity? 

 Are travel restrictions and border closures expected to have a material impact 
on your ability to operate and achieve your business goals? 

The above list is illustrative but not exhaustive and each company will need to 
carefully assess COVID-19’s impact and related material disclosure obligations.” 
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March 26, 2020 
 

FINANCIAL INSTITUTIONS DEVELOPMENTS 
 

Stimulus Bill Authorizes FDIC Guarantee of Bank Debt and  

Unlimited Deposit Insurance of Transaction Accounts 

 
 The Coronavirus Aid, Relief, and Economic Security Act (the “CARES Act”), passed by 
the U.S. Senate yesterday, grants the Federal Deposit Insurance Corporation (the “FDIC”) 
immediate authority to establish liquidity guarantee programs for insured depository institutions 
and their holding companies (including any affiliates).  As we mentioned in our March 24, 2020 
Memorandum, the government is looking to the measures taken in response to the 2008 financial 
crisis as a guide to how to respond to today’s economic reality.  The FDIC liquidity programs 
were a critical tool used during the 2008 financial crisis to unlock debt markets and stabilize 
deposit funding.   
 
 In 2008, the FDIC took extraordinary action in establishing the Temporary Liquidity 
Guarantee Program (“TLGP”).  The TLGP provided a limited-term guarantee for certain newly 
issued debt of depository institutions and their holding companies (and eligible affiliates) 
through the Debt Guarantee Program.  The TLGP also provided unlimited deposit insurance for 
certain transaction accounts (noninterest-bearing deposit accounts from which the depositor is 
permitted to make withdrawals at will, such as checking accounts) under the Transaction 
Account Guarantee Program.  The TLGP was unprecedented and enormous in scope.  At the 
height of these programs, the FDIC guaranteed almost $350 billion in outstanding debt and 
insured over $800 billion in deposits.  In 2010, the Dodd-Frank Wall Street Reform and 
Consumer Protection Act cut back on the FDIC’s emergency powers, erecting procedural 
barriers to the establishment of another Debt Guarantee Program and specifically prohibiting the 
creation of a future program like the Transaction Account Guarantee Program.   
 
 Section 4008 of the CARES Act grants the FDIC immediate authorization to reestablish 
these guarantee programs.  Going forward, noninterest-bearing transaction accounts could once 
again enjoy unlimited deposit insurance.  Similarly, newly issued debt of depository institutions 
and their holding companies (and eligible affiliates) could also be FDIC guaranteed.  The 
CARES Act requires that any programs and guarantees created thereunder must terminate no 
later than December 31, 2020.   
 

Edward D. Herlihy 
Richard K. Kim 
Amanda K. Allexon     
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March 27, 2020 

Congress Passes CARES Act 

Earlier today, the House of Representatives passed the largest economic 
stimulus bill in U.S. history.  The Coronavirus Aid, Relief and Economic Security 
Act (the “CARES Act”) provides $2 trillion in emergency relief.  The bill was 
approved by the Senate late Wednesday night and is widely expected to be signed 
into law by the President shortly.  Nearly 900 pages in length, the bill provides for 
many forms of relief to broad segments of the nation.  The following is an 
overview of the key provisions. 

Title I – Keeping American Workers Paid and Employed Act 

Paycheck Protection Program 

• The Act amends the Small Business Act (the “SBA”) 7(a) loan program to 
include a new guaranteed, unsecured loan program (the “Paycheck 
Protection Program”) to help fund operational costs of eligible businesses, 
organizations and self-employed persons during the COVID-19 pandemic.   

• Congress appropriated $349 billion for guaranteed, low-interest, no-fee 
loans under the Program, with repayment deferred for at least six months.  

• The Program also permits loan forgiveness up to 100% of the loan principal 
amount, subject to employment-number and compensation-level 
requirements.  

• Further details about the Paycheck Protection Program:  

o Applicability:  The loan program covers businesses, nonprofits and 
veterans’ organizations and tribal business concerns with up to 500 
employees (unless the applicable industry has a higher size standard 
under SBA rules).  

o The employee count can include full-time, part-time or other hires.   

o In certain industries (accommodation and food services), businesses 
with more than 500 employees and one physical location are eligible 
for the loan program, provided that they do not have more than 500 
employees per physical location.  
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o The loan program also covers individuals operating under sole 
proprietorships, independent contractors and self-employed 
individuals (subject to certain additional documentation 
requirements).  

o Covered Period for Loans:  February 15, 2020 through June 30, 2020.   

o Amount:  The maximum loan amount is $10 million.  

o The formula for determining the size of the loan for a particular 
borrower is tied to payroll costs (broadly defined) incurred by the 
business.  

o Uses:  Allowable uses of the loan funds include payroll costs; 
continuation of healthcare benefits during paid sick, medical or family 
leave; insurance premiums; mortgage interest payments, rent and 
utility payments; and interest on other existing debt obligations.   

o Borrower Requirements: 

 Certification – Borrowers must make a good-faith certification 
that (i) the loan is necessary due to the current economic 
conditions caused by COVID-19, (ii) they will use the funds to 
retain workers and maintain payroll, lease and utility payments 
and (iii) they are not receiving duplicative funds for the same 
uses under another SBA program.  

 Employment Level – Borrowers must maintain an average 
monthly number of full-time equivalent employees during the 
covered period that is not less than the average monthly number 
during a specified period prior to the COVID-19 pandemic. 

o Guaranteed loans:  The government will guarantee 100% of the loans 
through December 31, 2020.  After that date, the guarantee percentage 
will return to 75% for loans over $150,000 and 85% for loans under 
$150,000.  

o Deferments:  Lenders must provide complete payment deferment for 
at least six months and up to 12 months.  

o There is a limited safe harbor for lenders participating in the loan 
program.  
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• Loan Forgiveness:  Paycheck Protection Program loans may be forgiven. 

o Coverage:  Borrowers will be eligible for loan forgiveness equal to the 
amount they spend during the eight-week period after the loan 
origination date on payroll costs, interest payments or mortgages 
incurred prior to February 15, 2020, payment of rent on any lease in 
force prior to February 15, 2020 and payment on any utility for 
services that began prior to February 15, 2020.  

o Restrictions:  Restrictions on loan forgiveness include:  

 the amount forgiven may not exceed the loan principal amount; 
and 

 payroll costs for compensation above $100,000 in wages are 
not eligible for loan forgiveness.  

o Reductions:  The amount forgiven will be reduced proportionally by 
any reduction in employees retained compared to the prior year and 
reduced by the reduction in pay of any employee beyond 25% of their 
prior year compensation.    

o To encourage rehiring, this forgiveness reduction will not apply if the 
borrower eliminates any reduction in employee number and employee 
salaries/wages by June 30, 2020.   

o SBA remittance:  The SBA will reimburse the lender for the amount 
of forgiveness (plus accrued interest). 

o Federal tax effect:  Forgiven loan amounts (cancelled indebtedness) 
are excluded from gross income for tax purposes.  

• Loan maturity:  Any loan, or portion of a loan, that is not forgiven will have 
a maturity of 10 years or less, and a maximum interest rate of 4%.  There 
will be no prepayment fees.  

Emergency Economic Injury Grants  

• The Act creates a new $10 billion grant program under the SBA’s Office of 
Disaster Assistance, designed to provide quick relief while applicants await 
processing of SBA Economic Injury Disaster Loans (“EIDLs”).  EIDLs are 
loans of up to $2 million with interest rates of 3.75% for companies and 
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2.75% for nonprofits, and have interest and principal deferment for up to 
four years.    

• Loan applicants may request grants of up to $10,000 to cover immediate 
payroll, mortgage, rent and other specified operating expenses.   

• The grant does not have to be repaid, even if the loan application is denied.  

• Covered entities:  Covered entities include businesses, nonprofits, 
agricultural cooperatives and tribal business concerns with less than 500 
employees, independent contractors and the self-employed. 

• Covered period:  Beginning January 31, 2020 and ending December 31, 
2020. 

• A business that receives an EIDL during the covered period as a result of the 
COVID-19 disaster declaration can also apply for or refinance their EIDL 
into a Paycheck Protection Program loan.   

SBA Borrower Principal/Interest Relief under Existing SBA Loans  

• Deferments:  During the COVID-19 emergency period, lenders on existing 
SBA-backed loans are encouraged to provide payment deferments and 
extend the loan maturity to avoid balloon payments or other requirements 
that would increase the debt payments as a result of the deferments. 

• SBA Payments:  The SBA will pay lenders the deferred principal and 
interest payment amounts (and associated fees) that are owed during the 
covered period for a six-month period, relieving the borrowers of that 
obligation.   

• Coordination with banking agencies:  The SBA will encourage federal and 
state banking agencies to not require lenders to increase reserves due to 
deferment and receipt of SBA payment. 

Title II – Assistance for American Workers, Families and Businesses 

Income Tax Relief for Businesses 

• The Act will enhance near-term liquidity of business taxpayers by 
temporarily liberalizing rules enacted in 2017 relating to net operating 
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losses, interest expense deductions, alternative minimum tax credits and 
trade or business losses of non-corporate taxpayers. 

• The changes create significant opportunities for taxpayers to claim refunds 
or reduce upcoming tax payments. 

• Taxpayers, especially those with losses, interest expense or alternative 
minimum tax credits, should evaluate the Act’s impact on the availability of 
refunds and on upcoming tax obligations. 

• Most significantly, the Act temporarily lifts two restrictions on the use of net 
operating losses. 

o The Act permits losses incurred in 2018, 2019 and 2020 to be carried 
back five years.   

 Previously, losses could only be carried forward, not carried 
back.   

 For example, under the Act, if a taxpayer had $100 of taxable 
income in 2018 and $100 of taxable income in 2019 and incurs 
a $200 loss in 2020, the taxpayer can carry the $200 loss back 
to 2018 and 2019 and claim a refund.   

 The five-year carryback period could be especially valuable for 
taxpayers with capacity to carry back losses to 2017 (or a prior 
year) as such losses would reduce taxable income that was 
generally taxed at a 35% rate (rather than the current 21% rate).   

 The Act does not, however, permit loss carrybacks to reduce the 
2017 one-time “transition tax” on offshore income.      

o The Act permits loss carryovers and carrybacks to eliminate 100% of 
taxable income for carryovers and carrybacks to 2018, 2019 and 2020, 
rather than only 80% of taxable income under pre-Act law.   

 Thus, if a taxpayer incurs a loss of $100 in 2018 and has 
taxable income of $100 in 2019, the taxpayer can use all $100 
of the 2018 loss against all $100 of the 2019 taxable income.   

 Previously, the taxpayer would have had to pay tax on $20 for 
2019.    
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• The Act temporarily loosens restrictions on interest expense deductions.   

o Previously, interest deductions were limited to 30% of “adjusted 
taxable income.” 

o The Act changes the limit to 50% for 2019 and 2020 (with special 
rules for partnerships for 2019).   

o Under the Act, for 2020, taxpayers may use 2019 adjusted taxable 
income to calculate the limit.   

o Any interest expense in excess of the limit is, as before, carried 
forward. 

• The Act accelerates the ability to claim a refund for taxes paid under the 
alternative minimum tax credit system that was repealed in 2017 and 
provides for expedited procedures for claiming such a refund. 

• The Act defers limitations on trade or business loss deductions of non-
corporate taxpayers, applying them beginning in 2021, rather than 2018. 

• The Act fixes a technical error in the Internal Revenue Code to permit 
immediate expensing of 100% of the costs associated with improving the 
interior portion of any non-residential real property. 

• The Act loosens restrictions on deductions for certain charitable 
contributions made in cash (or food inventory) in 2020.  

Unemployment Insurance 

• The Act includes significant enhancements to protections for the 
unemployed, including: 

o assistance for various individuals not covered by traditional 
unemployment insurance;  

o reimbursements to state and local governments for expenses 
associated with providing enhanced unemployment insurance 
(including up to an additional $600 per week, through July 31, 2020); 
and  
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o extended benefits through the end of 2020 (up to a maximum of 39 
weeks) for various categories of employees whose regular 
unemployment insurance benefits have previously expired. 

• The enhanced benefits are generally available to individuals who would 
otherwise be ready and available for work but for specified consequences of 
the COVID-19 crisis. 

Individual Tax Credit 

• The Act provides a tax credit for 2020 of $1,200 ($2,400 for joint filers) and 
$500 per child under the age of 17, subject to phase-out for taxpayers with 
adjusted gross incomes in excess of $75,000 (or $112,500 for heads of 
households and $150,000 for joint filers). 

Flexibility under Certain Retirement Plans   

• The Act relaxes various restrictions applicable to eligible tax-qualified, 
defined contribution retirement plans, such as 401(k) plans:   

o participants affected by the crisis may withdraw up to $100,000 
without penalty (with a three-year period for recognition of associated 
taxes or for return of the funds to the plan account); 

o the maximum loan amount is increased to the lesser of $100,000 and 
100% of the participant’s vested account balance (an increase from 
the lesser of $50,000 and 50% of the participant’s vested account 
balance); and 

o participants may delay receipt of minimum distributions that 
otherwise would be required to be made in 2020. 

Employee Retention Credit 

• The Act provides a credit against employer payroll taxes to certain 
businesses that experience full or partial shutdowns or significant revenue 
reductions for 50% of up to $10,000 of qualified wages (including health 
plan expenses) per employee payable from March 13, 2020 through 
December 31, 2020.   

• The credit applies for any calendar quarter (i) during which the company’s 
operations were fully or partially suspended by a governmental authority or 
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(ii) that falls during the period beginning with the first calendar quarter in 
2020 for which the company’s gross receipts were less than 50% of those in 
the same quarter in the prior year and ending with the calendar quarter after 
the quarter for which such employer’s gross receipts are in excess of 80% of 
gross receipts for the same quarter in the prior year. 

• For companies with more than 100 employees, qualified wages are limited 
to wages paid to employees who were not providing services due to the 
impact of the COVID-19 crisis.   

Deferral of Employer Payroll Taxes   

• The Act allows employers to defer payment of 2020 employer payroll taxes 
(from the date of enactment through the end of the year), with 50% due on 
December 31, 2021 and 50% due on December 31, 2022. 

Title III – Supporting America’s Health Care System in the Fight Against the 
Coronavirus 

Emergency Preparedness   

• The Act requires the national stockpile to include personal protective 
equipment, diagnostic tests and other supplies, and provides for expedited 
review of certain drug applications.   

• Manufacturers of certain critical drugs or medical devices must develop risk 
management plans and must notify the government in advance of anticipated 
shutdowns or interruptions.   

• Government procurement restrictions are eased for the duration of the 
emergency. 

Coverage for Coronavirus Testing and Vaccines   

• The Act modifies the Families First Coronavirus Response Act to broaden 
the definition of qualifying coronavirus tests that health insurers must cover 
without any cost sharing.   

• It sets reimbursement rates at which healthcare providers are to be paid by 
health insurers for testing services and requires that healthcare providers 
post their testing prices online.   
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• It requires health insurers and Medicare Part B to cover certain coronavirus 
vaccines and qualifying preventative measures without cost sharing.      

Support for Healthcare Providers and Community Programs   

• The Act limits the liability faced by volunteer healthcare professionals, 
loosens restrictions on telehealth services, allows nurse practitioners to 
perform certain medical tasks, and requires Medicare drug plans to allow up 
to three-month refills for the duration of the crisis.   

• It awards multiple grants to healthcare and community organizations and 
creates and/or funds research initiatives and community and public health 
programs.   

Education   

• The Act suspends all payments of principal and interest for certain federal 
student loans, and requires that, for the purpose of consumer credit reporting 
agencies, the suspended payments be treated as if they had been made.   

• It waives or modifies requirements for the receipt of federal education 
grants, allows deviations to the use and/or distribution of federal education 
grants, modifies limits placed on student loans and Pell grants, and makes 
provisions for students who withdraw or relocate due to the crisis.   

Paid leave   

• The Act clarifies the maximum amounts to be paid by employers, extends 
eligibility under the Family Leave Medical Act to rehired employees, and 
provides for the advance refunding of payroll credits.   

• It also allows federal agencies to fund paid leave for employees of certain 
federal contractors.  
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Title IV – Economic Stabilization and Assistance to Severely Distressed 
Sectors 

of the United States Economy 

Loans, Loan Guarantees and Other Investments 

• The Treasury Secretary is authorized to make loans, loan guarantees and 
other investments in support of eligible businesses, states and municipalities 
up to an aggregate amount of $500 billion, including: 

o up to $25 billion to passenger air carriers,  

o up to $4 billion to cargo air carriers,  

o up to $17 billion to businesses critical to maintaining national 
security, and  

o up to $454 billion (and any remaining amounts) to Federal Reserve-
established programs to provide liquidity to the financial system that 
supports lending to eligible businesses, states or municipalities. 

• “Eligible business” includes an air carrier or a U.S. business that has not 
otherwise received adequate economic relief in the form of loans or loan 
guarantees under the Act. 

• Financial assistance is limited to U.S. businesses (businesses created or 
organized in the United States and that have significant operations in and a 
majority of whose employees are based in the United States).  

• Loan duration is limited to five years. 

• The interest rate is not to be less than prevailing market rates prior to the 
coronavirus outbreak. 

• The loans are treated as debt for tax purposes.  The Treasury Secretary is 
authorized to issue regulations providing that the acquisition of equity does 
not result in an “ownership change” for tax purposes.  An “ownership 
change” could limit a taxpayer’s ability to use net operating losses.       

Restrictions on Stock Repurchases, Dividends and Employment Levels 

• Business recipients must agree:  
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o not to repurchase exchange-listed securities of the business or its 
parent company for the duration of the loan/loan guarantee and 12 
months thereafter; 

o not to issue dividends or make distributions on any common stock of 
the business for the duration of the loan/loan guarantee and 12 months 
thereafter; and 

o to maintain employment levels as of March 24, 2020, to the extent 
practicable, but in no event reduce such levels more than 10%. 

• Similar restrictions on repurchases and dividends apply to loans, loan 
guarantees or other investments by Treasury as part of a Federal Reserve-
established program or facility. 

Executive Compensation Restrictions 

• To receive financial assistance (in the case of air carriers and contractors), or 
loans and loan guarantees (in the case of other eligible businesses), a 
company must agree to the following limitations on annual compensation 
and severance during the relevant period for each officer and other employee 
(other than a unionized employee) whose “total compensation” exceeded 
$425,000 in 2019: 

o Total compensation during any 12 consecutive months cannot exceed 
the lesser of: 

 the total compensation received by the individual in 2019; and 

 the sum of (i) $3,000,000; and (ii) 50% of the amount that the 
individual’s total compensation in 2019 exceeded $3,000,000.  

o Severance pay or other benefits upon termination of employment 
cannot exceed two times the maximum total compensation received 
by the individual in calendar year 2019. 

• “Total compensation” includes salary, bonuses, awards of stock, and other 
financial benefits provided by an eligible business to an officer or employee 
of the eligible business. 

• The relevant period is, (x) in the case of air carriers or contractors, the two-
year period ending March 24, 2022, and (y) in the case of other eligible 
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businesses, the period from entry into the loan or loan guarantee agreement 
through the first anniversary of the date that the loan or loan guarantee is no 
longer outstanding. 

• Companies that participate in the program will need to navigate legal and 
administrative challenges with respect to the compensation restrictions.   

o For example, participating companies may need to obtain waivers 
from officers and employees who have contractual rights to 
compensation or severance in excess of the prescribed limits.   

• The compensation limitation provisions also present numerous interpretive 
questions, including how various components of compensation should be 
identified and valued, when compensation is deemed “received” 
(particularly as applied to equity awards or deferred compensation), and the 
scope of “other benefits upon termination” (which we presume does not 
apply to vested deferred compensation).   

o We expect Treasury regulations to be promulgated addressing these 
and other interpretive issues. 

• Warrants, Other Equity Interests or Senior Debt Instruments Required – The 
Treasury Secretary may not issue a loan/loan guarantee to an eligible 
business unless a warrant or equity interest in, or senior debt instrument of, 
the eligible business is received.  

• The Treasury Secretary may sell, exercise or surrender a warrant or senior 
debt instrument but may not exercise any voting power with respect to any 
acquired common stock. 

• Midsize Businesses or Nonprofit Organization Program or Facility – The 
Treasury Secretary will seek implementation of a Federal Reserve-
established program or facility to provide financing to banks and other 
lenders that make direct loans to eligible businesses and nonprofit 
organizations (to the extent practicable) with between 500 and 10,000 
employees.   

o Loan terms would include an annualized interest rate of 2% or less 
and no interest or principal due on such loans for the first six months 
(or for such longer period as the Treasury Secretary determines).  
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o Borrower certification and restrictions include, in addition to agreeing 
to the above restrictions on dividends and stock repurchases and U.S. 
company requirements, that:  

 the funds would be used to retain at least 90% of the borrower’s 
workforce at full compensation and benefits until September 
30, 2020;  

 the borrower intends to restore not less than 90% of its 
workforce that existed as of February 1, 2020 and to restore all 
compensation and benefits to workers by not less than four 
months after the termination of the coronavirus health 
emergency declaration;  

 the borrower will not outsource or offshore jobs or abrogate 
existing collective bargaining agreements during the term and 
for two years after the repayment of the loan; and  

 the borrower will remain neutral in any union organizing 
efforts. 

• Main Street Lending Program or Facility – The Act encourages the Federal 
Reserve to establish a facility or program that supports lending to small and 
midsize businesses. 

• State and Municipality Program or Facility – Treasury Secretary will seek 
implementation of a Federal Reserve-established program to provide 
liquidity to the financial system that supports states and municipalities. 

Support of Financial Institutions 

• FDIC Institution Debt Guarantee Program – The FDIC is authorized to 
establish a program to guarantee the debt obligations of solvent insured 
depository institutions and their affiliates, including deposit accounts, 
through December 31, 2020.   

• Temporary Deposit/Share Account Insurance Increase – The FDIC and 
NCUA are authorized to increase the insurance coverage on any noninterest-
bearing transaction accounts through December 31, 2020. 

• Temporary Lending Limit Relief – The OCC is authorized to waive single 
borrower lending limits for national banks and federal savings associations 



Wachtell, Lipton, Rosen & Katz 
 
 

 

-14- 
 

until the earlier of the termination date of the coronavirus emergency 
declaration and December 31, 2020. 

• Temporary Community Bank Leverage Ratio Relief – The federal banking 
agencies must adopt an interim rule, effective until the earlier of the 
termination of the coronavirus emergency declaration and December 31, 
2020, to:   

o reduce the minimum community bank leverage ratio from 9% to 8% 
percent; and  

o give a community bank a “reasonable grace period” to satisfy such 
ratio if it falls out of compliance. 

• Temporary Relief from Troubled Debt Restructuring Requirements – 
Financial institutions are permitted to suspend requirements under GAAP for 
loan modifications relating to the COVID-19 pandemic that would otherwise 
be characterized as troubled debt restructuring if: 

o the loan modification is made between March 1, 2020 and the earlier 
of  December 31, 2020 or 60 days after the end of the coronavirus 
emergency declaration; and 

o the applicable loan was not more than 30 days past due as of 
December 31, 2019. 

• Temporary Relief from CECL – All insured depository institutions, bank 
holding companies or affiliates thereof are exempted from complying with 
the Current Expected Credit Losses methodology, until the earlier of the 
termination of the coronavirus emergency declaration and December 31, 
2020. 

• Money Market Guarantee Program – The Treasury is permitted to establish a 
guarantee program for the U.S. money market mutual fund industry, 
although any such guarantee must terminate by December 31, 2020. 

Accountability and Transparency Provisions 

• An Office of the Special Inspector General for Pandemic Recovery is 
established in the Treasury to manage audits and investigations of the 
making and management of loans, loan guarantees and other investments 
pursuant to the Act.  
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• A Congressional Oversight Commission is established to oversee the 
implementation of the economic stabilization measures by the Treasury, the 
Federal Reserve and other federal government entities. 

• Entities controlled by the President, Vice President, the head of an executive 
department, a member of Congress and their spouses, children, and sons-in-
law or daughters-in-law are ineligible to receive loans and loan guarantees 
under the Act. 

• The Treasury must post on its website a report on each loan/loan 
guarantee/investment transaction within 72 hours of the transaction and on 
each contract in connection with the administration of any loan or loan 
guarantee within 24 hours.  

• The Treasury and the Federal Reserve must report regularly to specified 
congressional committees on transactions and new facilities and the 
Treasury Secretary, and the Federal Reserve Chairman must testify before 
such committees on a quarterly basis. 

• GAO Study and reporting are required. 

Relief for Individuals  

• Credit Reporting Protection – From January 31, 2020 through the later of the 
date of enactment of the Act or the expiration of the national emergency 
declaration, reports to credit reporting agencies must show accounts as 
current even when there has been an account forbearance or agreement to 
defer or modify payments of a customer affected by the coronavirus 
pandemic. 

• 1-4 Family Mortgage Loan Forbearance and Foreclosure Moratorium– The 
Act provides that a borrower with a federally backed  1-4 family mortgage 
loan who is experiencing financial hardship due to the coronavirus 
emergency may submit a forbearance request and the lender must grant such 
forbearance on the loan, regardless of delinquency status and without 
penalties, fees, or interest, for a period of up to 180 days and subject to a 
180-day extension upon the borrower’s request.   

• The loan servicer may not initiate a foreclosure process or take foreclosure 
action for the 60-day period beginning on March 18, 2020, except for vacant 
or abandoned property.  
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• Multifamily mortgage loan forbearance and eviction protection – A 
multifamily borrower with a federally backed multifamily mortgage loan 
that was current on its payments as of February 1, 2020 may also request 
(written or verbal) a forbearance and the lender must grant such forbearance 
for up to 30 days, subject to two additional 30-day periods upon the 
borrower’s request.  

• During the forbearance period, multifamily borrowers receiving forbearance 
may not evict or charge penalties or fees to tenants solely for non-repayment 
of rents. 

• Other Evictions Moratorium – During the 120-day period beginning from 
the enactment of the Act, the landlord of property assisted by certain federal 
programs may not initiate legal action to recover possession of the property 
for nonpayment of rent or charge fees or penalties for the nonpayment of 
rent. 

Relief for Airline Workers   

• The Act directs the Treasury Secretary to provide financial assistance, to be 
used exclusively for the payment of employee wages, salaries and benefits, 
to passenger air carriers in an aggregate amount up to $25 billion, to cargo 
air carriers in an aggregate amount up to $4 billion and to contractors in an 
aggregate amount up to $3 billion. 

• The air carrier or contractor must, among other things, agree to:  

o refrain from conducting involuntary furloughs or reducing pay rates 
and benefits until September 30, 2020;  

o not purchase any equity securities of the carrier or contractor or its 
parent company that is listed on a national exchange through 
September 30, 2021;  

o not pay any dividends or capital distributions on common stock 
through September 30, 2021; and  

o impose the compensation caps discussed above, between March 24, 
2020 and March 24, 2022. 
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Title V – Coronavirus Relief Fund 

• This title appropriates $150 billion in payments for fiscal year 2020 to states, 
tribal governments and local governments. 

Title VI – Miscellaneous Provisions 

• This title provides for emergency borrowing authority for the U.S. Postal 
Service and a lengthy list of emergency appropriations for other 
governmental agencies and operations. 

 

Wachtell, Lipton, Rosen & Katz 
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W/3708246 

March 27, 2020 

Merger Control in the Current Crisis 

Antitrust and competition authorities around the world have 
responded with consistency to the COVID-19 pandemic, primarily by moving to 
remote work where possible.  While the authorities remain committed to their 
enforcement mandates to protect and promote competition, they have also signaled 
that transacting parties should anticipate delays in the review process.   

In the United States, Federal Trade Commission and Antitrust 
Division staff are conducting investigations remotely, including through virtual 
meetings and depositions.  The FTC implemented a novel electronic HSR filing 
process to replace physical deliveries; the antitrust bar has advocated such an  
e-filing system for many years, and it may be a lasting improvement.  After a two-
week suspension in response to COVID-19, the FTC will resume granting early 
terminations of the HSR waiting period next week.  Although early terminations 
may be granted less often than usual, the resumption will accommodate urgent 
equity investments and asset sales.  The Antitrust Division announced it will 
require an additional 30 days after substantial compliance with a Second Request 
to complete its review, and the agency is reopening active timing agreements with 
parties to reflect the change.  While most transacting parties should expect delays 
as a result of the challenges of remote investigations, the agencies announced that 
they will expedite the issuance of advisory opinions regarding collaborations 
among competitors that respond to the COVID-19 pandemic. 

International competition authorities have made similar arrangements.  
Some jurisdictions, notably the European Commission, are encouraging or 
requiring merging parties to delay formal notifications, while others have 
suspended statutory deadlines until further notice.  We believe those restrictions 
will likely be eased in the coming weeks. 

The antitrust review environment is neither frozen nor “anything 
goes.”  The need for longer review periods—with narrow exceptions for urgent 
COVID-19 matters—and clear signals that the competition authorities remain 
active regulators, present potential challenges for M&A matters.  Transacting 
parties should anticipate sophisticated, if somewhat delayed, regulatory review 
even in the current crisis, and be prepared to respond with creativity, engagement, 
and cooperation. 

Nelson O. Fitts 
Christina C. Ma 
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March 29, 2020 

The CARES Act Expands the Charitable Contribution Deduction 
 

On March 27, 2020, the President signed into law the Coronavirus 
Aid, Relief and Economic Security Act (the “CARES Act”), which provides $2 
trillion in emergency relief in response to the unprecedented health and economic 
crises caused by the COVID-19 pandemic.  As we noted in our March 27, 2020 
Memorandum, the CARES Act significantly loosens restrictions on deductions for 
certain charitable contributions made in cash in calendar year 2020.  Taxpayers 
should be sure to take these special rules into account in considering the amount 
and timing of their charitable donations this year.   

Under existing rules, the charitable contribution deduction for 
individuals may not exceed 60% of adjusted gross income (“AGI”) in the case of 
certain cash contributions.  The CARES Act suspends this limitation for cash 
contributions made in 2020 by providing that an individual may deduct such 
contributions up to an amount equal to the excess of AGI over the amount of any 
other charitable deductions allowed.  However, while this provision will apply to 
cash contributions to many types of non-profits (including schools, hospitals and 
publicly supported charities), it expressly does not apply to contributions made to 
non-operating private foundations or donor-advised funds.    

Thus, an individual with $100,000 of AGI who makes only qualifying 
cash contributions in 2020 may deduct up to $100,000.  If such individual makes 
$20,000 in deductible contributions to a donor-advised fund in addition to 
$100,000 of qualifying cash contributions, the aggregate deduction for 2020 will 
again be $100,000 (with $20,000 of the qualifying cash contribution not deductible 
in 2020).  Any qualifying cash contribution in excess of the increased limit may be 
carried forward for the next five years, but the carryover will be subject to the 
existing limitations.  Taxpayers will remain subject to any applicable state income 
tax limitations in states that do not conform to federal tax treatment.   

For corporations, the charitable deduction limit is similarly increased 
for qualifying cash contributions made in 2020 from 10% to 25% of taxable 
income (less the amount of other charitable contributions allowed).  In addition, 
the percentage used to calculate limitations on deductions for food inventory 
contributions made in 2020 is increased from 15% to 25%.   

Deborah L. Paul 
Joshua M. Holmes 
Tijana J. Dvornic 
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March 30, 2020 

Preserving Liquidity during the COVID-19 Pandemic 

Over the past two weeks, many companies, large and small, identified the 
near-term threats to corporate liquidity posed by COVID-19 and borrowed under 
existing committed lines of credit.  Many may soon find that this initial step, while 
necessary, is not sufficient to provide them with enough cash to survive a pro-
longed crisis.  These companies will need to manage liquidity more creatively and 
aggressively, including by raising cash in traditional and non-traditional ways, and, 
on the other side of the equation, reducing cash outflows to the extent possible.  
Below are some considerations and ideas for companies in this situation: 

 Raising Cash 

 New Credit Facility, Existing Lenders:  The market for new loans to 
investment grade borrowers bogged down over the last week, with effec-
tively no new credit available before quarter-end.  Many banks imposed 
stricter controls on new credit commitments, including by requiring ap-
provals from the highest levels of their institutions before entering new 
credit facilities.  Meanwhile, the regular-way high-yield lending market 
has been available only in very limited circumstances.  As the second 
quarter begins and fiscal and monetary stimulus starts filtering through 
the economy, lending markets may begin to loosen up, and companies 
should continue to check in with their principal banking relationships for 
new borrowing opportunities. 

 Capital Markets Open…for Some:  Some investment grade issuers 
successfully accessed the bond market last week and issued longer-dated 
securities, albeit at far wider spreads than normal.  But relief appears to 
be on the way in the form of several new Federal Reserve lending initia-
tives that will be implemented in coming days and weeks (see below) and 
will likely (or have already started to) provide liquidity to the investment 
grade capital markets and the commercial paper market.  The high-yield 
bond market, on the other hand, has been and remains completely closed. 

 Government Programs Available…for Some:  The Federal Reserve 
this week announced the creation of the Primary Market Corporate Credit 
Facility (PMCCF).  Under this program, a special purpose vehicle funded 
by the Treasury will make loans directly to, and buy bonds directly from, 
investment grade-rated companies headquartered in the United States 
with material U.S. operations.  The debt will be issued at rates “informed 
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by market conditions,” with a limited option for borrowers to pay interest 
in kind, a commitment fee of 100 basis points, and maturities up to four 
years.  Further details on terms and implementation mechanics are to 
come.  And the Coronavirus Aid, Relief, and Economic Security Act 
passed by Congress last week (the “CARES Act”) created a range of ad-
ditional programs that will provide liquidity directly to certain types of 
businesses across the credit spectrum (subject to important qualifications 
and conditions, including that such businesses agree to certain limitations 
on payment of dividends, repurchase of exchange-listed securities, execu-
tive compensation and, in some circumstances, reductions in workforce). 

 And for Others…Untapped Collateral:  Borrowers in the high-yield 
space, who have been frozen out of the regular-way markets, may need to 
consider more creative financing solutions.  First among these considera-
tions should be how and whether to leverage unencumbered assets in ex-
change for new debt financing.  Non-U.S. assets, which are usually not 
pledged in U.S.-law high-yield financings and represent a potentially 
valuable pool of collateral to secure new lenders, may be a fruitful source 
of support for the incurrence of new U.S. debt.  (This arises from recent 
changes to U.S. tax laws that eliminated (in many circumstances) the po-
tentially draconian tax penalties for pledging such assets in this way.)  
Obtaining local lines of credit in non-U.S. jurisdictions secured by these 
assets can be an additional or alternative source of cash.  In addition, cer-
tain types of assets (such as real estate and vehicles) are often carved out 
of the collateral package securing high-yield loans because they were 
deemed too cumbersome to pledge in a cost-effective manner.  Borrow-
ers should analyze their existing collateral packages carefully to identify 
such untapped sources of collateral for new financing.  Finally, depend-
ing on the terms of the covenants governing the borrower’s existing debt 
arrangements, unrestricted subsidiary borrowings backed by assets trans-
ferred from the corporate parent or its other subsidiaries may be possible.  
Each of these transactions can raise complicated issues, however, and 
their feasibility must be assessed with a critical eye to avoid inadvertently 
triggering a default in existing debt or unexpected tax costs.  

 Asset Sales:  Sales of non-core assets may also be considered if they can 
be consummated without disrupting normal business operations and if the 
borrower’s existing debt permits the sale proceeds to be used to reinvest 
in the business rather than requiring that such proceeds be used to de-
lever.  Consider creative structuring using non-cash consideration if a 
debt repayment would otherwise be required with asset sale proceeds.  
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 Get Creative with Receivables:  Consider discounting receivables and 
other payments due under contracts or otherwise incentivizing parties 
with obligations to the company to pay early. 

 Preserving Cash 

 Tax Relief Opportunities:  The CARES Act will create significant op-
portunities for companies to enhance near-term liquidity by claiming re-
funds or reducing upcoming tax payments.  Taxpayers, especially those 
with losses, interest expense or alternative minimum tax credits, should 
evaluate this act closely and consult with legal and tax advisors about the 
options they may have. 

 Interest Expense Management:  Some lenders may be willing to defer 
cash interest payments, and lenders may also be willing to accrue pay-
ment-in-kind (or PIK) interest for some period of time in lieu of requiring 
cash payments.  Many credit agreements only require the consent of a 
majority of lenders to forbear from exercising remedies.  Depending on 
the situation, it may be possible to use the “remedies” provisions in a 
credit agreement to override, at least temporarily, the condition that all 
lenders must agree to a change in contractually mandated interest pay-
ments.  However, the more extensive the change, the more likely it is to 
lead to objections from other lenders.  Additionally, care must be taken 
not to trigger cross defaults in the company’s other debt agreements, in-
cluding public bond indentures.  

 Mind Your Payables:  Borrowers may consider examining their dis-
bursements to identify payment terms that could be extended or modified 
consensually or, if necessary, non-consensually, without jeopardizing a 
valuable asset or contract.  Grace periods, if any, should be utilized if 
needed.  But companies should be mindful that these actions may have 
broad ramifications for the financial health of counterparties, key busi-
ness relationships, and the company’s reputation, and should not be taken 
lightly.   

Though cash flows may be difficult to predict and options may seem limited, 
many companies can, with creativity, thorough analysis and persistence in examin-
ing all possible alternatives, obtain additional liquidity even in these turbulent 
markets. 

Wachtell, Lipton, Rosen & Katz 
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        March 30, 2020 

The CARES Act:  Litigation and Enforcement Lessons from the Financial Crisis  

  The Coronavirus Aid, Relief, and Economic Security Act (the 
“CARES Act”), which was signed into law on March 27, 2020, provides $2 trillion 
in emergency relief to individuals, small businesses, large corporations, and 
financial institutions.  This includes up to $349 billion in small business loans and 
up to $500 billion in loans and loan guarantees to eligible businesses affected by 
the coronavirus crisis.  As with the stimulus initiatives following the 2008 financial 
crisis, the CARES Act imposes significant conditions on recipients of this aid and 
creates a new inspector general dedicated to enforcing compliance with these 
conditions.  All businesses should therefore be mindful of the compliance and 
enforcement risks that accompany participation in these stimulus initiatives.  

  Among its many initiatives, the CARES Act authorizes the 
Department of the Treasury to make loans, loan guarantees, and other investments 
in support of eligible businesses, states, and municipalities up to an aggregate 
amount of $500 billion, including $454 billion to Federal Reserve-established 
programs to provide liquidity to the financial system.  But the CARES Act imposes 
operational and governance conditions on aid recipients, including limits on 
executive compensation, stock repurchases, dividend payments, and layoffs.   

  To help enforce these conditions, the CARES Act creates the Office 
of the Special Inspector General for Pandemic Recovery within the Department of 
the Treasury.  This office is granted subpoena power, and the duties of this office 
are broad:  “[to] conduct, supervise, and coordinate audits and investigations of the 
making, purchase, management, and sale of loans, loan guarantees, and other 
investments made by the Secretary of the Treasury” under the CARES Act.  After 
an investigation, the Special Inspector General can refer matters to the Department 
of Justice or other agencies for prosecution.  The office terminates after five years. 

   The creation of this new office parallels the creation of an inspector 
general for the Troubled Asset Relief Program (“TARP”) following the 2008 
financial crisis.  A change in administration combined with retroactive changes to 
various rescue programs transformed the office into a highly aggressive law 
enforcement agency.  In the decade following the financial crisis, investigations by 
the TARP inspector general led to significant civil or criminal penalties against 
hundreds of defendants.  The duties and powers of the Special Inspector General 
for Pandemic Recovery generally mirror those of the inspector general for TARP.  
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Although enforcement activities may be slow during the crisis itself, it is a truism 
that the creation of an investigative arm will eventually lead to investigations.   

  Other provisions in the CARES Act also present litigation and 
enforcement risks, even though they fall outside the focus of the Special Inspector 
General.  The Paycheck Protection Program invites financial institutions to issue 
small business loans guaranteed by the Small Business Administration (“SBA”) 
and permits eligible borrowers to apply for loan forgiveness.  Financial institutions 
are to act as key conduits between the borrowers and the SBA in this process, but 
the legislation does not specify what due diligence, if any, is required from the 
lenders, nor does it specify the required contents of any submissions from the 
lenders to the SBA.  While the legislation includes a limited safe harbor for lenders 
who rely on borrower submissions, it protects only against enforcement actions by 
the SBA, leaving lenders exposed to potential liability under the False Claims Act 
and other anti-fraud statutes in the event of misrepresentations about borrower 
eligibility and compliance.  The CARES Act also permits the sale of certain loans 
into the secondary market.  Again, the aftermath of the 2008 financial crisis saw 
aggressive government use of the FCA and FIRREA to extract large settlements 
from financial institutions in connection with what were alleged to be reckless 
lending and securitization practices.  It remains to be seen what will be achieved by 
industry efforts with the SBA to mitigate risks.   

  Despite these risks, there are important differences between the 
current enforcement environment and that following the 2008 financial crisis.  In 
the aftermath of TARP, financial institutions were viewed as benefitting from a 
crisis of their own creation.  By contrast, financial institutions played no role in 
causing the coronavirus crisis, and are playing an integral role in combatting the 
economic fallout by providing liquidity to small businesses.  Likewise, 
corporations should not generally be faulted for the sudden economic dislocations 
wrought by COVID-19.  None of the above should deter financial institutions 

and other companies from participating in these programs as appropriate.  But it 

is a reminder that they will be well served by having a heightened focus on 

compliance and best practices when participating in CARES Act initiatives. 

Jonathan M. Moses 
Elaine P. Golin 
Graham W. Meli 
Getzel Berger 
Daniel J. Brenner 
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March 31, 2020 

Activists Will Show Their True Colors in COVID-19 Pandemic 

As a result of the COVID-19 pandemic, a number of public companies 
have seen their market capitalization and value of their common stock decline 
precipitously.  Fortunately for many companies who are not currently facing an activist 
attack, director nomination and business matter proposal deadlines for annual meetings 
have passed for the current proxy season.  For those companies, in order for activists to 
take advantage of depressed stock prices through a proxy fight, the activist will need to 
focus on the 2021 annual meeting or consider carefully whether running a “withhold the 
vote” campaign, calling a special meeting of shareholders or taking action by written 
consent would be well received in the current environment.   

 
However, a number of activist investors continue to over-reach in their 

private (and public) demands of companies and are seizing the opportunity from reduced 
valuations to increase their positions in existing targets and build new positions.  Recent 
13D filings by activists reveal increased accumulations during the past few days and 
weeks of March as the markets plunged.  Many of these activists are out in the market 
fundraising to have additional firepower in a depressed market.  Aggressive buyback 
demands even continue to be made by activists, and ill-advised attempts to remove key 
board members and board leaders with the experience and judgment to help the company 
navigate the current crisis are also underway.  In several instances, M&A-related activism 
has moved to a longer time horizon, with activists seeking to get major private equity 
funds as well as potential hostile bidders to return their phone calls as they scout future 
opportunities for a quick sale.   

 
In a few cases, activist investors are engaging more reasonably with 

companies, re-cutting previously entered into settlement arrangements and standing down 
even if a company needs to alter prior economic and business commitments that had been 
entered into with the activist’s support.  To this extent, it has been heartening to see some 
activist investors recognizing that this is a genuine international emergency and affording 
companies the breathing space to take the adroit management efforts with board support 
that are required to ensure that they remain solvent in the short term and solidly profitable 
in the long term while meeting stakeholder needs. 

 
Public companies should take note of statements recently made by two of 

the major activist-side law firms who represent a significant number of activist funds, 
highlighting the current pandemic as creating potential opportunities for their clients: 

 
The market slump offers a welcome opportunity to economically increase 
holdings in companies where activists have a high-conviction thesis. 
Activists have recently continued to attract significant capital and many are 
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sitting on large war chests, frequently with long duration lockups. This 
should allow them to weather short-term market turmoil. 

Once the dust settles and market valuations reflect reality, underperforming 
companies will be exposed, creating major opportunities for activism. In 
the short term, investors should position themselves opportunistically to 
take advantage of this future potential. 
. . . . 
We've seen zero effects of the coronavirus on activist activity this proxy 
season[.] 

Our clients are in no way retreating to the sidelines. 

Accordingly, boards and management teams should take a fresh look at our 
prior advice for anticipating, handling and resolving activist attacks.  Activist hedge 
funds bringing a short-term focus in the current environment should expect to be rightly 
recognized as mere profiteers opportunistically taking advantage of the COVID-19 
pandemic to further line their pockets at the expense of many other stakeholders of the 
corporation.  Activists cannot be successful if institutional shareholders refuse to support 
their opportunistic forays, and companies should be prepared to resist unreasonable 
demands and stand resolute when warranted.  It would be counter to the interest of 
diversified, long-term investors, our economy, and of course American workers if undue 
activist pressure is brought to bear on companies whose focus should be on returning to a 
fundamentally healthy state so that they can be sustainably profitable for the coming 
decades.  

 
In the current environment, activist funds who recognize the need to 

evolve, support long-term, sustainable value creation and engage in constructive, private 
dialogues with companies will differentiate themselves from those activists focusing on 
the short term by destabilizing boards and management teams and taking advantage of 
reduced bandwidth.  It will be especially destructive if raiders and activists descend on 
the industrial sectors most subject to substantial and unavoidable financial harm by the 
pandemic, because it is precisely those sectors where it may most be necessary for 
companies to put investments into long-term stability and building rock solid balance 
sheets with adequate reserves first.  Management teams and boards who are destabilized 
or distracted by an activist campaign will be unable to focus their full efforts on 
combatting the COVID-19 pandemic to the detriment of all stakeholders, including 
shareholders.  In these turbulent times, promoting stability, rather than opportunistic 
profiteering or activist brand building, should be the order of the day. 

 
David A. Katz 
Sabastian V. Niles 
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April 1, 2020 

Rights Plans (“Poison Pills”) in the COVID-19 Environment – 
“On the Shelf and Ready to Go”? 

The human and business challenges confronting America from the 
COVID-19 pandemic are unprecedented.  These global challenges have also 
emerged during a time when most companies have unfortunately given up nearly 
all of the traditional and effective “takeover” defenses like classified boards, have 
structural profiles that do not deter (and may invite) opportunistic attack and whose 
non-index fund investors continue to confront tremendous pressure to show short-
term performance or face redemption requests.  As a number of public companies 
have seen the value of their common stock decline precipitously, some advisors 
have suggested to public company directors that such companies should rush to 
adopt and announce shareholder rights plans, known more colloquially as “poison 
pills,” solely in response to significant stock price declines.  A handful of 
companies, especially those whose market capitalization have dropped below  
$1 billion, have implemented pills in recent weeks due to the now-present 
possibility of building a large stake rapidly and under the disclosure radar.  In 
addition, a number of other companies facing specific threats of disruption, 
takeover threats, activist attacks, unusual trading activity or the need to preserve 
value and an announced strategic direction have considered implementing (and in 
some cases implemented) rights plans. 

Our Firm developed the shareholder rights plan in 1982 and after 
almost four decades, this creation has withstood the test of time.  We litigated the 
legality of the poison pill in the Delaware Supreme Court in 1985 in the Moran v. 
Household Int’l case, where the court found that the plan’s implementation was a 
legitimate exercise of business judgment by Household’s board.  And over the last 
four decades, we have regularly modified and adapted the rights plan to meet 
evolving and current business and market conditions.  Since the Moran case, our 
Firm has regularly defended the use of rights plans in Delaware and other 
jurisdictions and established its legality, culminating in the Delaware Airgas 
decision in 2011.  Airgas reaffirmed the primacy of the board of directors in 
matters of corporate control under bedrock Delaware law and upheld the use of a 
rights plan to defeat a year-long, opportunistic hostile takeover attempt.  We have 
litigated other favorable court rulings upholding rights plans and other defensive 
measures in a variety of contexts, including aggressive activism.  Our Firm 
has adapted our form of rights plan for the COVID-19 crisis.  We will use our 
expertise in designing and using the rights plan to sustain its legality and 
effectiveness in the current crisis environment and continue to provide judgment as 
to when and whether to adopt a pill. 
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A rights plan remains the single most effective device available to a 

board of directors to enable the directors to discharge their fiduciary duties, deter 
stealth accumulations of controlling blocks of stock and maximize leverage 
regarding the timing and outcome of an unsolicited takeover bid, although it does 
not make a company takeover-proof.  The basic objectives of the rights plan are to 
deter abusive tactics by making them unacceptably expensive to the unsolicited 
bidder or corporate raider and to encourage prospective acquirors to negotiate with 
the board rather than to attempt an unsolicited hostile takeover or a creeping 
accumulation of control (including negative control).  Properly implemented rights 
plans can also address the opportunistic use of derivatives and structured economic 
exposure to a company, limit problematic “group” activity designed to change or 
influence control of a corporation, and address aggressive share acquisitions by 
activists, although they will not prevent an activist from launching a proxy contest. 

 
Boards of directors and senior management teams should work 

closely together to understand any potential strategic threats that may emerge as a 
result of the global financial, economic and business turmoil that is pervasive in 
the context of the COVID-19 pandemic.  Companies that have previously received 
unsolicited overtures from private equity funds, strategic rivals or industry 
participants should prepare for such inquiries to return later in the year if not 
sooner once the markets regain stability and the relative impact on companies and 
sectors becomes clearer.  Once the company’s operational and financial resilience 
in the current environment is established, the management team and the board 
should consider the threat of unsolicited potential takeovers or activist attacks, and 
management may wish to update the board on takeover tactics and potential 
responses, including reviewing the potential utility of a shareholder rights plan.  
While the decision to implement a rights plan will be case-specific, there is a 
significant benefit to having a poison pill “on the shelf and ready to go” so that it 
can be timely adopted under appropriate circumstances.   

 
Given the negative view of rights plans by the proxy advisory services 

and some institutional investors, we do not believe that it makes sense for all 
companies to rush or race to adopt a rights plan.  Company-specific circumstances 
as well as indicia of emerging or present threats will help provide a nuanced 
rationale for implementation, and tailored design features that strike the right 
balance without over-reaching will matter.  Similarly, we would generally not 
recommend adopting a poison pill with a triggering level below 10% other than in 
very limited circumstances (such as a pill with a 4.99% trigger to preserve and 
protect valuable tax attributes such as NOLs that may be affected by an ownership 
change).  Timing is also a consideration – companies may face additional criticism 
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and adverse near-term voting outcomes if an adoption comes immediately before 
the annual meeting if there is no apparent threat.  Regardless of the rationale for 
adopting a rights plan, once adopted, the company should accelerate its 
engagement with shareholders to address the motivation behind the action and 
respond to any concerns. 

 
It is important to understand that the form of rights plan that would be 

acceptable to ISS or Glass Lewis diminishes the effectiveness of a rights plan in a 
takeover contest, and we believe that a board should adopt a rights plan when there 
is a strong rationale so that it can be deployed in its most potent form.  Companies 
should also consider any potential signaling effects of implementing a rights plan 
without a clear and announced rationale and assess whether a premature 
announcement now may limit the board’s practical (though not legal) flexibility 
and credibility to act when and if a specific threat does emerge in the future.    

 
Rights plans are as important today as they have ever been and boards 

should be prepared to adopt rights plans in appropriate circumstances where there 
is a threat to the corporation.  To be best positioned to move quickly, boards should 
update their takeover preparedness and activism response plans and make sure that 
they have a poison pill “on the shelf and ready to go” so that it can be quickly 
utilized in appropriate circumstances. 

 
David A. Katz 
Sabastian V. Niles 
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Fiduciary Duties in Times of Financial Distress 

In the face of the COVID-19 pandemic, many companies will confront 
unexpected and acute financial challenges, including liquidity shortages, potential 
debt defaults, and precipitous revenue declines.  Although the cause of today’s 
financial distress is unprecedented, directors may continue to rely on familiar, well-
established legal principles for guidance on their duties in these difficult 
circumstances.  Those principles teach that financial distress—including the prospect 
of insolvency—does not: 

• weaken the protections of the business judgment rule; 
• prevent directors from seeking to preserve and maximize long-term 

value; or  

• increase the risk of liability for well-informed, non-conflicted decisions.   

As directors deal with the emergent challenges of the current crisis, we expect these 
principles, and the protections offered to directors, to be reaffirmed and amplified. 

The Delaware Supreme Court addressed the role of directors of distressed 
companies in its 2007 decision in NACEPF v. Gheewalla.  There, the Court held that 
directors do not owe fiduciary duties to particular creditors, regardless of a 
corporation’s financial condition.  Rather, even in times of distress, a director’s duty 
is to preserve and maximize the value of the corporation “for the benefit of all those 
having an interest in it.”  Consistent with that logic, the Court held that creditors may 
not bring fiduciary claims against directors absent actual insolvency.  And, even in 
the case of actual insolvency, creditors cannot bring direct claims against board 
members; instead, as the “residual beneficiaries” of the corporation’s value, they can 
seek to bring only derivative claims—on behalf of the corporation—to remedy harms 
to the corporation itself, such as self-dealing payments.   

Notably, Gheewalla put to rest the notion that there is a “zone of insolvency”—
or a condition short of insolvency—in which directors are vulnerable to creditor 
fiduciary claims.  To the contrary, the Court explained that the so-called “zone of 
insolvency” has no legal significance for Delaware directors.  And while insolvency 
may be significant insofar as it opens the door to creditor derivative claims, it does 
not alter or weaken the protections afforded by Delaware law in defending such 
claims.  As explained by the Court of Chancery in a decision largely adopted by 
Gheewalla, directors of an insolvent firm can still rely on standard charter provisions 
insulating them from duty-of-care claims.  Moreover, the business judgment rule 
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assures that directors, even in distressed situations, have “the ability to make a range 
of good faith, prudent judgments about the risks they should undertake on behalf of 
troubled firms.”  Financial distress, in sum, is undoubtedly relevant to a board’s 
decision-making, but it “does not suddenly turn directors into mere collection agents” 
rather than stewards of the firm. 

In recent years, the Delaware courts have reaffirmed the deference owed to the 
decisions of non-conflicted directors in distressed situations.  The Court of Chancery 
has made clear that creditor fiduciary remedies are “not easily invoked” and that, 
even where available, creditor derivative claims are “subject by default to the 
business judgment rule” and are “only a vehicle for restoring to the firm self-dealing 
payments and other disloyal wealth transfers.”  Directors, accordingly, will not be 
“held liable for continuing to operate an insolvent entity in the good faith belief that 
they may achieve profitability” or, as part of a corporate strategy, for making 
payments to certain non-insider creditors but not others.  Likewise, decisions to 
initiate a debt restructuring or to file for bankruptcy are also entitled to deference.  

Application of these principles will of course depend on particular 
circumstances.  In addition, where value is being distributed to shareholders, as in the 
case of dividends or share buybacks, appropriate focus should be given to the firm’s 
ability to meet its financial obligations and comply with statutory or other legal 
obligations.  And because the decisions made in times of financial distress may well 
be evaluated after-the-fact, including in the context of a bankruptcy, it is important 
that the record reflect due consideration and thorough process by the board, including 
where appropriate evaluation of downside cases.   

But we foresee no variation from the basic principle that directors presiding 
over corporations in financial distress are empowered to manage for the survival and 
long-term benefit of the business.  To the contrary, given the evident need for 
corporations to protect multiple stakeholders (including employees) in the current 
crisis, established Delaware law will support judicial deference to directors who 
responsibly and, on an informed and unconflicted basis, make difficult choices in an 
effort to preserve and maximize long-term corporate value.   

Richard G. Mason 
Mark Gordon 
William Savitt 
Emil A. Kleinhaus 
Ryan A. McLeod 
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Emergency Changes to Australian Foreign Investment Laws  
Continue Global Trend of Extending Reviews of Transactions 

The Australian government has taken swift action to protect its 
markets during the COVID-19 crisis by temporarily requiring that any investment 
in an Australian business (including a subsidiary) or asset that has more than $0 in 
Australian presence obtain approval from the Australian Foreign Investment 
Review Board (“FIRB”), although the expanded scope is limited by the voting or 
equity percentage thresholds that remain in effect.  The new filing requirement 
applies to any agreement signed (or open market purchases contemplated) on or 
after March 29, 2020, that meet or exceed the following thresholds:  

• 20% voting or equity interest in any Australian business or asset;
• 10% of voting or equity interest by a foreign government investor

of any Australian business or asset;
• 10% voting or equity interest in an Australian agribusiness or

land/resource entity; and
• 5% indirect voting or equity interest in an Australian media

business (any direct investment is reportable).

The new rule was coupled with an announcement that FIRB will 
request that petitioning parties voluntarily extend the statutory review period from 
30 days to up to six months.  FIRB also has the ability to automatically extend the 
statutory waiting period by an additional 90-days and indicated that it would do so 
if parties were unwilling to extend the review period voluntarily.   

Most countries have formally or informally implemented policies that 
extend review periods under their competition and foreign investment laws in 
response to the COVID-19 pandemic.  The new FIRB rule is thus unlikely to 
materially delay global transactions that are subject to other regulatory approvals 
and clearances.  In addition, FIRB has committed to expedite its review where 
parties work cooperatively with the authority and can demonstrate that the 
transaction will help protect Australian communities and jobs.    

Joseph D. Larson 
Lori S. Sherman 
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Compensation Limits on Corporate Participants in CARES Act Programs 

On Friday, March 27, 2020, the Coronavirus Aid, Relief, and Economic 
Security Act (the “CARES Act”) became law.  Eligible businesses that receive assistance 
under the CARES Act will be required to limit the compensation of highly compensated 
employees, and in some instances maintain specific workforce levels, for the duration of 
the assistance received and a specified period thereafter.  Companies wishing to 
participate in CARES Act programs should give careful consideration to these limitations 
and requirements, which are based on broad principles that are subject to interpretation 
and require substantial guidance.  Under the CARES Act, the Department of Treasury is 
required to publish procedures for application and minimum requirements of the 
programs no later than April 6, 2020 (i.e., 10 days after enactment of the CARES Act).  
We are optimistic that the Treasury will issue clear guidance on these topics to ensure 
that businesses receive urgently needed assistance with as little friction as possible, 
maximizing the positive impact of the stimulus for all Americans.  

Overview of Compensation Limitations.  To receive financial assistance (in 
the case of air carriers and contractors), or loans and loan guarantees (in the case of other 
eligible businesses), a company must agree to the following limits (which generally apply 
during the period of assistance and for one year thereafter) on annual compensation and 
severance payments for each officer and other employee (other than a unionized 
employee) whose “total compensation” exceeded $425,000 in 2019 (“CARES Act 
HCEs”): 

• Each such individual cannot receive total compensation during any 12 
consecutive months in excess of the lesser of: 
 the total compensation received by the individual in 2019; and 

 the sum of (i) $3,000,000; and (ii) 50% of the amount that the individual’s 
total compensation in 2019 exceeded $3,000,000. 

• Severance pay or other benefits upon termination of employment cannot exceed 
two times the maximum total compensation received by the CARES Act HCE in 
calendar year 2019. 

  Assuming the Treasury expeditiously implements programs or facilities 
supporting loans by private sector lenders under the $454 billion pool not targeted to 
specific industries, companies will be able to avail themselves of much needed relief 
without being subject to the compensation limitations, since the compensation limitations 
only apply if the company receives from the Treasury a “loan, loan guarantee, or other 
investment . . . as part of a program or facility that provides direct loans.”  The statute 
defines a “direct loan” as a “loan under a bilateral loan agreement that is (i) entered into 
directly with an eligible business as borrower and (ii) not part of a syndicated loan, a loan 
originated by a financial institution in the ordinary course of business, or a securities or 
capital markets transaction.”   
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Definition of Total Compensation.  The CARES Act defines “total 
compensation” as “salary, bonuses, awards of stock, and other financial benefits provided 
by an eligible business to an officer or employee of the eligible business,” but does not 
define any of the individual compensation elements.  The statutory language raises 
questions as to how and when different components of compensation should be valued.  
For example, is the compensation represented by an award of equity compensation 
received when granted, upon vesting, or upon settlement?  How should its value be 
determined?  While the statute leaves these questions unresolved, we anticipate Treasury 
will address them, perhaps by utilizing the definition of compensation required to be 
disclosed in summary compensation tables applicable to named executive officers of 
public companies, excluding, for this purpose, actuarial increases in pension plans and 
above-market earnings on deferred compensation.  Such an approach would be consistent 
with the approach under the TARP regulations promulgated under comparable 
circumstances a decade ago, and would ensure a clear and consistent method for 
determining CARES Act HCEs that enables public companies to rely on familiar 
principles, minimizing additional administrative burdens.  It would also seem appropriate 
for 2019 “total compensation” to be annualized or adjusted to avoid penalizing 
employees who were hired or promoted during 2019.  

Treatment of Preexisting Contractual Entitlements and Obligations under 
Law.  Preexisting contractual and legal commitments (other than pursuant to a collective 
bargaining agreement) are not specifically addressed in the CARES Act compensation 
limitations.  For large companies, the $425,000 total compensation threshold may capture 
hundreds of employees, some of whom are employed in jurisdictions outside of the 
United States, where compensation levels may be statutorily protected.  An eligible 
business may face the difficult choice of breaching contracts or applicable law or of 
spending limited time and resources seeking waivers from a large number of CARES Act 
HCEs, jeopardizing, in either case, the prompt delivery of urgently needed relief.  For 
these reasons, it would be practical if preexisting contractual commitments and 
obligations under non-U.S. law (whether statutory or as a result of works council rights) 
could be excluded from the compensation limitations, similar to the exception for 
employees whose compensation is determined through a collective bargaining agreement 
in the United States.  

Previously Announced Reductions in Force.  The CARES Act requires that 
eligible companies maintain employment levels of at least 90% of those levels in effect 
on March 24, 2020.  When considering how to apply this standard, it may be useful to 
recall that corporations depend on strategic planning and fiscal budget processes that may 
call for critical actions over the course of the fiscal year, including planned employee 
terminations.  To that end, layoffs or other reductions in force, furloughs or other similar 
types of job eliminations that were announced, budgeted or noticed on or before March 
27, 2020 (i.e., the date the CARES Act was enacted) could be disregarded for purposes of 
applying this standard.  To require companies to undo long-planned strategic initiatives 
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may hamper a company’s ability to recover from the unprecedented challenges facing the 
business community today.   

Employment and Compensation Commitments.  The CARES Act requires 
mid-sized businesses (generally, employers with between 500 and 10,000 employees) 
who receive financial assistance under the mid-sized business relief program to, among 
other things, (1) use the funds to retain at least 90% of the borrower’s workforce at full 
compensation and benefits until September 30, 2020, (2) restore not less than 90% of its 
workforce that existed as of February 1, 2020 and (3) restore all compensation and 
benefits to workers within four months following termination of the coronavirus health 
emergency declaration.  Business owners need substantial guidance regarding the 
application of these principles.  In the past week, dozens of companies have announced 
compensation reductions for executives, employees and directors and workforce 
furloughs in an effort to ensure the long term viability of these enterprises.  It is essential 
that a clear set of rules be established so that these companies understand whether actions 
they take to survive will disqualify them from CARES Act assistance. 

*  *  * 
 Companies considering participation in the CARES Act programs should 

inventory employee compensation levels and arrangements to identify the scope of 
covered employees and actions necessary to ensure compliance with the rules.  
Companies should also closely monitor Treasury guidance, with the retrospective that the 
initial terms of TARP assistance in 2008 were retroactively modified in 2009 primarily to 
expand the compensation restrictions.  The Treasury has a tall task to accomplish in a 
short period, and we are hopeful that it will engage with all relevant constituencies and 
compensation experts to develop workable parameters that facilitate the stimulus required 
to bolster businesses weakened by an unprecedented crisis and shore up the U.S. 
economy.  Eliminating unnecessary impediments to urgently needed financial assistance 
will fortify the impact of the vital CARES Act legislation.    

 
  Wachtell, Lipton, Rosen & Katz 
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Governance Litigation and the COVID-19 Pandemic 
The pandemic has created massive business disruption, and weeks or months 

of further market dislocation and volatility seem certain.  Equally certain is that 
stockholder lawsuits will appear as (or perhaps even before) the disruption begins to 
resolve.  Delaware’s Caremark doctrine—which requires directors to monitor the 
corporation’s compliance with the law and to address indications of non-
compliance—has become a preferred vehicle for stockholder plaintiffs seeking to 
bring representative litigation in response to corporate trauma.  We accordingly 
expect an increase in Caremark litigation this year, with plaintiffs blaming a failure 
of board oversight for corporate losses resulting from the pandemic. 

For reasons we have previously addressed, we do not think Caremark should 
or will be extended to permit liability in these circumstances, and we continue to 
believe that Caremark exposure remains exceedingly limited for any attentive and 
well-advised board.  Caremark liability attaches only when a board “utterly fails” to 
monitor corporate risk or intentionally ignores a “red flag” that a risk has ripened.  
The doctrine is not designed—and has never been permitted—to be invoked simply 
because a company finds itself in financial distress.  To the contrary, it originated as 
a means of policing the rare instances in which a board consciously fails to institute 
an effective compliance system or disregards indications that the corporation is 
violating the law.  What is more, recent lessons in Caremark case law teach that 
boards must be vigilant with respect to key, identifiable “enterprise risks.”  We do 
not think the courts are likely to credit an unforeseen global trauma such as the 
COVID-19 pandemic as a company-specific enterprise risk that required, ex ante, a 
board-level monitoring function. 

There is no one-size-fits-all governance approach to addressing the crisis—
each board’s response must be bespoke—but there are general rules to blunt 
opportunistic litigation.  To be sure of Caremark protection, boards should always 
pay special attention to “hot-button” issues; the present pandemic certainly qualifies.  
As directors address the crisis, they should consider COVID-19 and its operational 
consequences systematically, from an enterprise risk perspective, with appropriate 
advice from advisors and managers, while taking care to memorialize their 
pandemic-related discussions and actions in ways that can become part of a 
pleadings-stage litigation record.  Boards can thus ensure not only that they are 
addressing the substantive oversight obligations Caremark imposes, but also that 
they will be best-positioned to defend the likely litigation fallout. 

William Savitt 
Ryan A. McLeod 
Anitha Reddy 
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REIT M&A and Activism: 
Preparing for Threats in the COVID-19 Environment 

The precipitous drop in REIT stock prices has brought out the activists.  While all REITs’ 
first priority should be to focus on dealing with the immediate fallout from the COVID-19 crisis 
– including tenant, employee, operational, health and safety, liquidity and capital issues – it is 
also important to protect the enterprise from those who seek to take advantage of the situation.  
REITs would do well to freshen up their preparedness plans, including: 

• Monitoring trading and ownership of the REIT’s equity and debt securities (including op-
tions, credit default swaps and other derivative products to the extent possible), looking 
for accumulation or unusual activity by any activists, would-be acquirors or similar play-
ers. 

• Reviewing (and, if appropriate, updating) structural defenses and governance profiles, in-
cluding both conventional defenses and REIT-specific “excess share” ownership re-
strictions and unitholder rights.  As discussed below, in most cases it would be prudent to 
get a rights plan (“poison pill”) on the shelf, ready to adopt if circumstances warrant. 

• Updating the board on best practices for responding to an activist or bidder, and assem-
bling a team for rapid deployment. 

• Taking a fresh look at the company’s balance sheet and schedule of debt maturities and, 
if appropriate, exploring ways to increase liquidity, including drawing any available lines, 
new facilities, liability management, asset sales, workforce adjustments, and changes to 
payment and other practices.   

• Considering the company’s dividend policy, guidance, and COVID-19 disclosure, and 
their implications for short-termist investors. 

• Assessing the risks to any NOLs and how they might be protected. 

• Reviewing any Achilles’ heels that the REIT might have and how they might be ad-
dressed, getting ahead of the activists. 

• Engaging with shareholders on governance and strategy, including plans for dealing with 
the economic and other implications of COVID-19. 

Myth and legend notwithstanding, REITs are not “takeover proof” and are susceptible to 
activist attacks, stealth accumulations, hostile takeover bids and proxy fights, just like other pub-
lic companies.  Although REITs have a number of specific structural features that may have de-
fensive characteristics, discussed below, they should not allow their REIT status to give them a 
false sense of security. 

REITs generally have so-called “ownership limitations” or “excess share” provisions in 
their charters designed to preserve their tax status.  If properly implemented, these provisions 
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generally do limit the accumulation of a large position and have a defensive effect.  Indeed, some 
state statutes validate such charter ownership provisions, including for non-tax purposes, and 
some REITs have specifically disclosed that such provisions may be used for anti-takeover pur-
poses.  However, excess share provisions are largely untested as anti-takeover defenses and, in 
some cases, may be vulnerable because of their grounding in the tax code, or the specific manner 
in which they are written.  In many cases, depending on their specific terms and other factors, 
they do offer strong protection against takeovers and activists, but they are unlikely to be more 
powerful or robust than other common takeover defenses such as a rights plan, and often may be 
less so.   

A rights plan remains the single most effective device available to a board to enable the 
directors to discharge their fiduciary duties, deter stealth accumulations of controlling blocks of 
stock and maximize leverage regarding the timing and outcome of an unsolicited bid.  Properly 
implemented rights plans can also address the opportunistic use of derivatives and structured 
economic exposure to a company, limit problematic “group” activity designed to change or in-
fluence control of a corporation, and address aggressive share acquisitions by activists. 

That is not to say that we are advising all REITs to immediately adopt a rights plan.  Ra-
ther, as discussed in our firm’s recent memo, we would suggest that REITs consider preparing 
rights plans and putting them “on the shelf,” ready for rapid deployment if and when advisable 
based on a nuanced assessment of the threat and the possible costs.  Among the factors to be 
considered in deciding whether to adopt a rights plan will be how robust the REIT’s excess share 
provision is, whether the rights plan would address the perceived threat, market and proxy advi-
sor reaction, and overall strategy and market position. 

Regardless of the specific tools to be deployed, advance preparation is essential.  It can 
often make the difference between success and failure when under attack, in other times of stress 
or when fast action is necessary to avoid a serious problem.  In light of the current uncertain and 
volatile environment, REIT management and boards of directors are well advised to redouble 
their efforts toward preparing for the various kinds of dangers we are currently witnessing in the 
REIT space. 

  Adam O. Emmerich  Robin Panovka 
   Jodi J. Schwartz  Trevor S. Norwitz 
   Karessa L. Cain  Victor Goldfeld 
   Sabastian V. Niles  Tijana J. Dvornic 
   Viktor Sapezhnikov  Sara B. Spanbock 
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White Collar and Regulatory Enforcement in the Era of COVID-19 

When we issued our memorandum on “what to expect in 2020” 
concerning white collar and regulatory enforcement developments, we certainly 
did not expect that just two months later, 41 states would effectively be locked 
down due to the coronavirus pandemic, many courts would be closed, and 
governments would be intensely focused on adopting measures responsive to the 
global health crisis.  What we’re now seeing in the white collar/regulatory world is 
that, instead of pushing forward at their usual pace, prosecutors and regulators are 
adjusting to a new reality in which live testimony is impractical, courts are on 
pause and most everyone is working from home.  It is impossible to predict when 
the normal cadence of such investigations will resume, but inquiries of all kinds 
will undoubtedly return to their normal pace and intensity when the crisis abates. 

The downturn in our economy caused by the crisis also makes this a 
critical time for companies to ensure that their compliance programs and controls 
are continuing to function effectively.  Historically, economic downturns have led 
to an eventual uptick in enforcement activity.  Absent careful attention today to 
internal controls and compliance, there may well be more to investigate when the 
crisis passes.  Accordingly, we highlight below several areas that deserve particular 
attention as companies respond to the current coronavirus crisis: 

1.  Maintain the right tone at the top.  Reiterating “tone at the top” 
messages and the corporation’s commitment to vigilant compliance, as well as 
taking steps to ensure that internal controls and compliance systems are continuing 
to operate effectively, are critically important at moments like these.   

2.  Make timely compliance adjustments where necessary.  While 
senior managers will understandably be focused on addressing critical business 
issues brought on by the current crisis, ordinary course compliance functions and 
oversight also must continue.  In particular, following up in a timely manner on 
potential compliance issues, whether identified through hotline calls, 
whistleblower complaints or otherwise, is vital, as is making any changes to 
systems and procedures, if appropriate.  The radical shift to large-scale work from 
home should prompt companies to evaluate whether modifications of controls or 
policies are advisable.  New tools may be needed to permit supervisors at all levels 
to promptly communicate operational priorities, gather necessary information 
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about the business, and effectively supervise their subordinates under these new 
remote working conditions. 

3.  Protect and control confidential information flows.  As we noted 
recently, insider trading risks are likely heightened now as people work from home 
and confidential information is diffused more broadly throughout an organization.  
Companies should regularly remind directors, executives and personnel that 
existing policies to prevent insider trading and control flows of confidential 
information are especially important in the current environment, and that any 
possible lapses should be reported to supervisors immediately.   

  4.  Tailor cybersecurity procedures to the new environment.  
Cybersecurity procedures and controls and cyber-preparedness must be effectively 
tailored to the current environment.  Again, this concern is greater now as large 
numbers of executives and other personnel are working remotely from home or 
other locations, putting enormous stress on the systems that provide such 
connectivity.  Marriott International’s March 31 report provides a telling 
example—in late February, it detected a data breach affecting information on up to 
5.2 million guests by hackers who obtained log-in credentials of employees 
working at a franchise property to access a proprietary information-management 
system.  In addition, the proliferating use of remote video-conferencing 
technologies during the crisis also means that companies must be mindful of, and 
take steps to combat, the potential for cyber-breaches that come with these new 
technologies. 

5.  Preserve integrity of financial results.  In economic downturns as 
extreme as the current one, there will understandably be heightened pressure to 
generate revenue or to reduce expenses to meet financial targets, thus magnifying 
the risk of misconduct.  Now is the time to reinforce accounting controls and 
systems to guard against inappropriate efforts at any level to pull revenue forward, 
book sales that are not genuinely final, defer recognizing current expenses or 
known accruals, spread expenses improperly over reporting periods, collude with 
competitors and/or customers, or otherwise contribute to false or misleading 
indicia of financial performance. 

6.  Carefully evaluate disclosure obligations, accounting judgments 
and estimates.  Guidance issued during the crisis by regulators likely provides a 
preview of topics that will later draw investigative scrutiny.  The SEC’s Division 
of Corporation Finance recently highlighted a variety of disclosure considerations 
for public companies.  The SEC’s Chief Accountant late last week likewise issued 
a statement on the quality of financial reporting in light of COVID-19.  The Chief 
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Accountant’s statement, among other things, discusses the role of judgments and 
estimates in financial reporting and notes the heightened challenges associated 
with those issues in the current environment of uncertainty.  This commentary 
underlines the importance not only of developing a reasonable basis for judgments 
and estimates, but of contemporaneously documenting that basis. 

7.  Invest now in process and documentation disciplines that will 
protect against future second-guessing.  Finally, just as we saw not so long ago in 
the wake of the 2008-09 financial crisis, prosecutors and regulators will look back 
after the coronavirus crisis passes and apply 20:20 hindsight to decisions 
corporations are making today.  Borrowing from the 2008-09 playbook, Congress 
established as part of Title IV of the CARES Act a new Special Inspector General 
and a new congressional oversight committee with mandates to review corporate 
conduct.  With that in mind, it may well be important for companies to be able 
after the crisis passes to demonstrate that directors and senior management were 
staying timely and well informed about changing business conditions and 
challenges to their businesses presented by COVID-19, evaluating the pros and 
cons of various responsive options, and making decisions that were well-advised 
and well-documented.  Making those efforts today will pay significant dividends 
when the crisis is over and prosecutors, regulators, inspectors general and 
legislative committees look back at how well (or poorly) companies handled the 
stresses of operating during the pandemic. 

 
 

John F. Savarese 
Ralph M. Levene 
Wayne M. Carlin 
David B. Anders 
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Delaware Court of Chancery Rejects Challenge to CEO Separation Agreement 

The Delaware Court of Chancery last week dismissed a stockholder 
challenge to a board’s decision to negotiate a separation agreement with the 
CEO—rather than fire him for cause—in response to allegations of inappropriate 
behavior.  Shabbouei v. Potdevin, C.A. No. 2018-0847 (Del. Ch. April 2, 2020).  
The Court’s ruling reaffirms the discretion that independent directors enjoy when 
deciding how best to ensure the swift and effective transition of top management. 

The apparel company lululemon athletica inc. announced in February 2018 
that its CEO, Laurent Potdevin, had resigned after he “fell short” of its “standards 
of conduct.”  His separation agreement provided for $5 million in severance 
payments.  A stockholder then brought a derivative complaint claiming that the 
board had breached its fiduciary duties by approving the separation agreement 
instead of terminating Potdevin “for cause.”  The plaintiff did not allege that any of 
the lululemon directors had a financial interest in the separation agreement or some 
other personal interest that would cause them to prioritize Potdevin’s interests 
above those of the company.  Straining to cast doubt on the directors’ 
independence, the plaintiff asserted that the board should have responded sooner to 
Potdevin’s alleged improprieties and that it therefore faced “a substantial 
likelihood of liability” for a “failure of oversight.” 

Vice Chancellor Slights sensibly rejected this novel use of a “failure of 
oversight” theory to show that “the Board was somehow interested in the 
Separation Agreement.”  Liability predicated on a failure of oversight—also 
known as Caremark liability—arises when a board’s conscious failure to institute 
or monitor an effective compliance system leads to avoidable corporate legal 
violations and resulting losses, usually in the form of fines and settlements.  As the 
Court explained, the board’s proactive response to Potdevin’s inappropriate 
behavior “is inconsistent with a theory of liability exposure predicated on 
‘conscious indifference’ to ‘red flags.’”  And, the Court found, the benefits of the 
board’s decision to avoid an embarrassing legal battle with the company’s former 
CEO were clear.  The decision thus exemplifies the deference Delaware has long 
accorded to the considered decisions of financially disinterested directors—even 
when those decisions concern controversial or delicate matters. 

William Savitt 
Ryan A. McLeod 
Anitha Reddy 
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What to Say on Your Next Earnings Call in the Time of COVID-19 – 
SEC Chairman Jay Clayton and CorpFin Director Bill Hinman Lead the Way 

This evening, in an unusual and groundbreaking statement, the Chairman of the 
Securities and Exchange Commission and the Director of the SEC’s Division of 
Corporation Finance proactively addressed a challenging question that every U.S. 
publicly traded company is wrestling with:  how to handle the upcoming earnings call 
now that the unprecedented global, human and economic impacts of COVID-19 are 
apparent?  Their statement answering that question is a must-read for directors and senior 
executives, and it is attached in full.   

Unlike most January and February year-end earnings releases and conference 
calls, the upcoming calls to be held by public companies within the next several weeks 
into next month will occur during a period of great uncertainty and concern, “will not be 
routine” (far from it) and will be consumed by a vastly broader audience than ever before 
that includes employees, supply-chain partners and customers as well as Main Street and 
institutional investors seeking insights and assurances as to corporate health, industry 
performance, measures being taken to protect stakeholders and modify operations, 
mitigation efforts, going-forward plans and whether or not business matters are under 
control.  SEC Chair Clayton also recognizes that the nation’s strategies for addressing 
COVID-19 will continue to evolve to address health risks effectively “while fostering a 
meaningful, responsible increase in economic activity.” 

In this demonstration of fascinating leadership sensitive to the reduced resources 
and bandwidth of many companies, the SEC’s new call for disclosure action encourages 
America’s private sector to use upcoming earnings calls not as a forum to showcase 
historical results that may now be “relatively less significant,” but instead as an 
opportunity to address “(1) where the company stands today, operationally and 
financially, (2) how the company’s COVID-19 response, including its efforts to protect 
the health and well-being of its workforce and its customers, is progressing, and (3) how 
its operations and financial condition may change as all our efforts to fight COVID-19 
progress.”   

Recognizing that “producing forward-looking disclosure can be challenging,” the 
SEC’s senior leadership nevertheless urges companies that “taking on that challenge is 
appropriate” and suggests that doing so, in addition to benefiting investors and market 
valuation, will enable “the broad dissemination and exchange of firm-specific plans for 
addressing the effects of COVID-19 under various scenarios” and “substantially 
contribute to our nation’s collective effort to fight and recover from COVID-19.”  The 
statement also directly addresses potential litigation and liability concerns from making 
forward-looking statements in this environment, assuring companies that “we encourage 
companies that respond to our call for forward-looking disclosure to avail themselves of 
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the safe-harbors for such statements and also note that we would not expect good faith 
attempts to provide appropriately framed forward-looking information to be second 
guessed by the SEC.” 

As we noted in our prior memoranda, almost every public company will need to 
decide what it is going to say about the impact of COVID-19 and when it is going to say 
it.  We have counseled companies to consider the challenging disclosure issues carefully 
and proactively, seek sound legal advice and work in good faith to get it right.   SEC 
Chair Clayton and Director Hinman make clear that this quarter’s upcoming earnings call 
is also an opportunity for corporate America to convey what they are doing, how they are 
helping and coping and where they are going – in other words, to show, and strike a tone 
of, real leadership. 

Martin Lipton 
Sabastian V. Niles 



 

 

The Importance of Disclosure – For Investors, Markets 
and Our Fight Against COVID-19 
SEC Chairman Jay Clayton  

William Hinman Director, Division of Corporation Finance  

The SEC’s three part mission—maintain market integrity, facilitate capital formation and protect 
investors—takes on particular importance in times of economic uncertainty.  Disclosure—
providing the public with the information necessary to make informed investment decisions—is 
fundamental to furthering each aspect of our mission.[i]   

In the coming weeks, our public companies will be issuing earnings releases and conducting 
analyst and investor calls.  We urge companies to provide as much information as is practicable 
regarding their current financial and operating status, as well as their future operational and 
financial planning.  In an effort to facilitate robust disclosure and engagement, we provide the 
following observations and requests (discussed in more detail below):       

• Our collective national effort to mitigate the COVID-19 pandemic has caused a deep 
contraction in vast areas of our economy, with many workers and businesses facing 
profound challenges. 

• There is broad support for this national, full-mitigation response to COVID-19, but also 
broad recognition that our strategy must evolve to effectively address the health risks of 
COVID-19 while fostering a meaningful, responsible increase in economic activity.   

• Executing such a strategy will require constant coordination among workers, consumers, 
businesses, governmental authorities and investors, both broadly and at the individual and 
firm-specific level. 

o There now appears to be an emerging consensus that, as we develop more tools to 
fight COVID-19—increased testing, enhanced monitoring, data analysis, and 
identification of effective therapeutics—we can, anchored by advice of healthcare 
specialists, incrementally foster economic activity. 

• Company disclosures should reflect this state of affairs and outlook and, in particular, 
respond to investor interest in:  (1) where the company stands today, operationally and 
financially, (2) how the company’s COVID-19 response, including its efforts to protect 
the health and well-being of its workforce and its customers, is progressing, and (3) how 
its operations and financial condition may change as all our efforts to fight COVID-19 
progress.  Historical information may be relatively less significant. 

• Providing detailed information regarding future operating conditions and resource needs 
is challenging, including because our response strategies are in their incipient stages (and 
are likely to change), but it is important on many levels.  Updating and refining these 
estimates should become less difficult over time.        
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• High quality disclosure will not only provide benefits to investors and companies, it also 
will enhance valuable communication and coordination across our economy—including 
between the public and private sectors—as together we pursue the fight against COVID-
19. 

o This transparency can foster confidence in countless specific instances, for 
example, between a supplier and a manufacturer as well as between an investor 
and a company, which in combination will benefit all.    

• We encourage companies that respond to our call for forward-looking disclosure to avail 
themselves of the safe-harbors for such statements and also note that we would not expect 
good faith attempts to provide appropriately framed forward-looking information to be 
second guessed by the SEC. 

Detailed Discussion of the Importance of Disclosure, Particularly Forward-Looking 
Disclosure, for Investors, Markets and our Fight Against COVID-19  

Our Collective, Full Mitigation Response to COVID-19 Has Substantially Affected our 
Economy and Our Markets.  In less than one month, in the interest of saving as many lives as 
possible, we—all Americans—have undertaken, with remarkable spirit and selflessness, a 
massive restriction in how we interact.  This collective, full-mitigation response to COVID-19 
has resulted in a sharp contraction in many aspects of our economy and increased volatility and 
uncertainty in our capital markets.  Policymakers have responded to the most apparent and acute 
economic and market consequences with unprecedented monetary and fiscal policy actions. 

SEC Actions Have Focused on Market Integrity and Function.  In response, the women and 
men of the SEC have taken dozens of actions, many in close coordination with the Federal 
Reserve, the Treasury Department and other U.S. and international authorities. These actions 
have focused on facilitating market function and preserving market integrity, as well as 
providing guidance and relief to market participants affected by COVID-19.[ii]  In crafting and 
executing these responsive measures, our colleagues have been guided by our commitment to 
market integrity and the long term interests of our Main Street investors, knowing that more than 
52 percent of US households have investments in our capital markets.[iii]  

There is Broad Support Among Market Participants for COVID-19 Mitigation Efforts.  Over 
the past several weeks, we have engaged with a wide array of market participants—retail 
investors, institutional investors, exchanges, public companies, small businesses and workers—
as well as various members of the Executive and Legislative branches[iv] regarding our current 
course of action to combat COVID-19 and its effect on our economy.  Laudably, to a person, 
they have expressed unequivocal support for the efforts to mitigate the spread of COVID-19, 
recognizing both the enormous economic cost of following social-distancing instructions and the 
reality that current guidelines and directives are likely to continue at least through 
April.[v]  They also express awe and profound thanks to the healthcare workers on the front 
lines, as well as to those working countless hours to provide much-needed equipment to, and 
otherwise support, our front-line heroes.   
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There is Broad Recognition of the Need for a Transition to Forward-Looking, Health and 
Welfare Strategies.  In these meetings, we have also discussed the stark reality that virtually all 
participants in our highly integrated economy—including our workers, our retail investors and 
our small businesses—are facing profound economic challenges and personal uncertainties that 
are not of their own making and over which they have little control.  Discussions of the scope 
and size of these millions of individual challenges inevitably lead to near unanimous agreement 
that the current strategy—combining dramatic health-focused mitigation efforts with massive 
monetary and fiscal intervention—must evolve over the longer-term.  This, in turn, leads to a 
question that is in the minds of investors, market participants and almost every American:  What 
strategy or strategies, nationally and regionally, and by industry and company, should we 
follow?  We agree with the emerging view that, during this period of intense mitigation, all of us 
should strive to identify and, as appropriate, pursue a course of action that continues to mitigate 
and (hopefully) more effectively treat the health risks of COVID-19 while fostering responsible 
increased economic activity.[vi]  We also recognize that, as we move forward, course corrections 
will be required and they may be significant.        

Frameworks for Forward-Looking Health and Welfare Strategies are Coming Into 
Focus.  We are optimistic that broad frameworks for such forward-looking strategies are coming 
into focus.[vii]  We expect that, in the coming months, as we all learn more from the ongoing 
efforts to address the current pandemic, and develop more tools to fight COVID-19—including 
increased testing, enhanced monitoring and data analysis, and identification and acceptance of 
effective therapeutics—we can, anchored by the advice of our healthcare specialists, tailor our 
mitigation efforts and correspondingly foster economic activity more generally.  One key 
component of any strategy will be continuing to target the fiscal assistance provided by the 
CARES Act and related efforts on those workers and businesses that remain constrained by 
health and safety directives.  Another key component will be adjusting operational norms to 
ensure continued worker and customer safety, including complying with health guidelines as 
they are modified and supplemented.    

Extensive Coordination Across the Public and Private Sectors Will Be Essential to Our 
Success in Fighting COVID-19.  Importantly, in the same way that the magnitude and speed of 
our society’s collective commitment to “stop the spread” saved and will continue to save many 
lives, our nation’s ability to move forward with a thoughtful, nimble, combined health and 
economic strategy will significantly affect future health and economic outcomes.  Effectively 
executing such a strategy will require constant coordination among workers, consumers, 
businesses, governmental authorities and investors, both broadly and at the individual and firm-
specific level.  Said another way, in our highly integrated economy, isolated, uncoordinated 
strategies—whether active or passive—are less likely to prove successful. 

Q1 Earnings Reports and Related Investor and Analyst Calls Will Not be Routine.  In the 
coming weeks, our public companies will be doing what they routinely do after quarter-end—
issuing earnings statements and convening calls with analysts and investors.  This quarterly 
routine is fundamental to the functioning of our equity and credit markets.  SEC-registered 
public companies—which include over 60 of the world’s 100 largest companies—provide 
investors and our markets with information, in many cases extensive information, regarding their 
operational and financial condition at least quarterly.  This information, particularly the 
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quantitative information (e.g., financial statements) is predominately historical.  Investors and 
analysts use this information, including management commentary regarding trends, and future 
expectations of financial condition and risks, to gauge value and estimate future firm 
performance.  These historically-based projections of future performance have long been among 
the most meaningful drivers of investment decisions.       

There is Intense Investor Interest in Company-Specific Operational and Financial Status and 
Plans for Addressing the Effects of COVID-19.  This quarter, earnings statements and calls will 
not be routine.  In many cases, historical information may be substantially less 
relevant.  Investors and analysts are thirsting to know where companies stand today and, 
importantly, how they have adjusted, and expect to adjust in the future, their operational and 
financial affairs to most effectively work through the COVID-19 health crisis.  Producing 
comprehensive financial and operational reports, may present challenges for companies in the 
current circumstances, particularly reports that include forward-looking information.  We 
recognize these challenges, as well as the heightened importance of issuer-investor engagement 
in this uncertain time, and the SEC staff has encouraged earnings and related disclosures that are 
as timely, accurate and robust as practicable under the circumstances.[viii]     

We Request that Companies Provide as Much Information as is Practicable Regarding Their 
Current Status and Plans for Addressing the Effects of COVID-19.  Speaking for ourselves, 
and recognizing the challenges inherent in our request, we urge our public companies, in their 
earnings releases and analyst calls, as well as in subsequent communications to the marketplace, 
to provide as much information as is practicable regarding their current operating status and their 
future operating plans under various COVID-19-related mitigation conditions.  Detailed 
discussions of current liquidity positions and expected financial resource needs would be 
particularly helpful to our investors and markets.  Beyond the income statement and the balance 
sheet effects, we recognize that COVID-19 may significantly impact operations, including as a 
result of company efforts to protect worker health and well-being and customer safety.  The 
impact of company actions and policies in this area may be of material interest to investors, and 
we encourage disclosures that address that interest.  In addition, companies and financial 
institutions may be receiving financial assistance under the CARES Act or other similar COVID-
19 related federal and state programs.  Such assistance may take various forms and is intended to 
mitigate COVID-19 effects for companies and their workers.  If these or other types of financial 
assistance have materially affected, or are reasonably likely to have a material future effect upon, 
financial condition or results of operations, the affected companies should provide disclosure of 
the nature, amounts and effects of such assistance. 

We Recognize that Producing Forward-Looking Disclosure Can be Challenging and Believe 
that Taking On that Challenge is Appropriate.  We recognize that for many companies, 
providing forward-looking information, particularly detailed information regarding future 
operating conditions and resource needs, may present difficulties, including because any shift to 
a forward-looking health and welfare strategy is at most in its incipient stage.  As time passes, 
and our strategies come into greater focus, making and refining theses estimates should become 
less difficult.  
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We know from experience in various scenarios that estimates of the type we are requesting are 
unavoidably based on a mix of assumptions, including assumptions regarding matters beyond the 
control of the company.  For example, in the context of our current challenges, key drivers of 
future operational status and financial results—most notably, the time frames for current 
COVID-19 social distancing guidelines and other mitigation-related requirements—are not 
uniform and are likely to undergo material change.  We also recognize that, in light of these 
forecasting challenges, it may be tempting to resort to generic, or boilerplate, disclosures that do 
little to inform investors of company-specific status, operational strategies and risks.  We 
encourage companies and their advisers to make all reasonable efforts to convey meaningful 
information—information that provides investors a level of insight that allows them to see the 
key operational and financial considerations and challenges the company faces through the eyes 
of management.  In this regard, we encourage companies to consider the broad frameworks of 
some of the strategies that have been suggested, how following those strategies may affect their 
operations and whether that analysis would be of material interest to investors. 

Robust, Forward-Looking Disclosures Will Benefit Investors, Companies and, More 
Generally, Our Fight against COVID-19.  Such Disclosures Will Facilitate Communication 
and Coordination Among the Public and Private Sectors.  This request that companies strive to 
provide, and update and supplement, as much forward-looking information as is practicable is 
driven by three primary considerations:  (1) the information will benefit investors, (2) market 
digestion of the information will benefit the company, and (3) the broad dissemination and 
exchange of firm-specific plans for addressing the effects of COVID-19 under various scenarios 
will substantially contribute to our nation’s collective effort to fight and recover from COVID-
19. 

The first two points require limited elaboration.  The more investors know about how 
management is assessing, planning for, and taking steps to address, the effects of COVID-19, the 
better investment decisions investors will make.  Relatedly, the more confidence investors (and 
the markets more generally) have that a company has a well thought out and executable strategy 
for addressing the effects of COVID-19, the more willing investors will be to provide credit and 
other financing to the company. 

The third point is less familiar.[ix]  Investors are not the only ones who are interested in how 
companies will adjust their affairs as we pursue our collective fight against COVID-19.  As 
discussed above, broad and extensive coordination across workers, firms, investors and 
governmental officials will be critical to successfully emerge from this fight.  The exchange of 
forward-looking information is essential to that coordination.  As just one of millions of 
examples, if the owner of an industrial laundry business becomes comfortable that the hotel 
industry is soon to pursue a credible plan for increasing activity, the laundry business may be 
less likely to furlough (or may plan to rehire) employees.  More broadly, when a company 
articulates its strategy publicly, it gives investors and the public a heightened level of confidence 
and understanding.  This increased confidence and understanding reduces risk aversion and 
facilitates action.  This type of positive dynamic plays out across our economy in countless ways 
and further demonstrates the need for, and the power of, a coordinated, dynamic and forward-
looking public-private strategy for fighting COVID-19. 
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Discussion of Investor Protection, Market Integrity and Legal Risk 

In closing, a few words about investor protection, market integrity and legal risk.  The SEC’s 
commitment to investor protection and market integrity is unwavering, and we are laser-focused 
on identifying bad actors who would seek to use the current uncertainty to prey on our 
investors.  In addition, our Divisions of Enforcement and Corporation Finance recently issued 
statements[x] reminding companies to practice good corporate hygiene, particularly with regard 
to the protection and distribution of material non-public information.  In this regard, companies 
and their investors are well served when the type of information we outlined above is held 
closely until disclosed, and, when disclosed, is broadly disseminated. 

We further recognize that companies often are cautioned to limit their forward-looking 
disclosures, and particularly specific estimates, to those required by our rules to limit legal risk in 
the event the forward-looking estimates prove to be incorrect.  In this regard, we encourage 
companies to avail themselves of the safe-harbors for forward-looking statements.[xi]  We 
appreciate that in many cases actual financial and operational results may differ substantially 
from what would now appear to be reasonable estimates.  Given the uncertainty in our current 
business environment, we would not expect to second guess good faith attempts to provide 
investors and other market participants appropriately framed forward-looking information. 

We and our colleagues at the SEC welcome engagement on these matters.  We particularly 
encourage market participants who are facing challenges as a result of COVID-19 to continue to 
reach out to us. 
[i] This statement represents the views of the Chairman and the Director of the Division of Corporation Finance of the U.S. 
Securities and Exchange Commission (“SEC” or “Commission”).  It is not a rule, regulation, or statement of the SEC.  The 
Commission has neither approved nor disapproved its content.  This statement does not alter or amend applicable law and has no 
legal force or effect.  This statement creates no new or additional obligations for any person. 
[ii] See SEC Coronavirus (COVID-19) Response, available at https://www.sec.gov/sec-coronavirus-covid-19-response. 
[iii] See Jesse Bricker et al., “Changes in U.S. Family Finances from 2013 to 2016:  Evidence from the Survey of Consumer 
Finances,” Federal Reserve Bulletin, vol. 103 (September 2017), available at 
https://www.federalreserve.gov/publications/files/scf17.pdf; Kim Parker and Richard Fry, Pew Research Center, More than half 
of U.S. households have some investment in the stock market (March 25, 2020), available at https://www.pewresearch.org/fact-
tank/2020/03/25/more-than-half-of-u-s-households-have-some-investment-in-the-stock-market/.  
[iv] Including officials at the United States Treasury, Federal Reserve Board and the National Economic Council. 
[v] On March 29, 2020, President Trump extended social distancing guidelines until April 30, 2020.  
[vi] Several weeks ago, Chairman Clayton issued a statement regarding the deep and essential connections among markets, 
businesses, and workers, and the importance of those connections to our fight against COVID-19.  Chairman Jay Clayton, The 
Deep and Essential Connections Among Markets, Businesses, and Workers and the Importance of Maintaining those 
Connections in our Fight Against COVID-19 (March 24, 2020), available at https://www.sec.gov/news/public-
statement/statement-clayton-covid-19-2020-03-24.  
[vii] See, e.g., Scott Gottlieb, MD, et al., National Coronavirus Response:  A Road Map to Reopening (March 29, 2020), 
available at https://www.aei.org/wp-content/uploads/2020/03/National-Coronavirus-Response-a-Road-Map-to-Recovering-
2.pdf.  
[viii] Starting with our fundamental commitments to investor protection and transparency, and recognizing the operational 
hardships and challenges posed to companies by COVID-19, our Division of Corporation Finance issued extensive disclosure 
and other guidance to assist issuers as they consider their disclosure obligations in connection with their assessment of the 
potential effects of COVID-19 on their operations.  See Division of Corporation Finance, CF Disclosure Guidance: Topic No. 9 
(March 25, 2020), available at https://www.sec.gov/corpfin/coronavirus-covid-19. 
[ix] Chairman Clayton described the value of market prices and other market information as “public goods” in remarks to the 
Economic Club of New York on September 9, 2019, available at https://www.sec.gov/news/speech/speech-clayton-2019-09-09. 
[x] Id.; Statement from Stephanie Avakian and Steven Peikin, Co-Directors of the SEC’s Division of Enforcement, Regarding 
Market Integrity (March 23, 2020), available at https://www.sec.gov/news/public-statement/statement-enforcement-co-directors-
market-integrity. 
[xi] See Section 27A of the Securities Act and Section 21E of the Exchange Act. 
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April 8, 2020 

NYSE Temporarily Relaxes Shareholder Approval Rules 

Recognizing that many companies may have urgent liquidity needs as 
a result of the COVID-19 pandemic, the New York Stock Exchange has waived, 
through June 30, 2020, certain requirements of its shareholder approval rules in 
order to provide greater flexibility for private placements of equity.   

Issuances to Related Parties.  NYSE Rule 312.03(b) requires 
shareholder approval of an issuance of common stock (or securities convertible or 
exercisable for common stock) to a director, officer or “substantial security 
holder,” or certain entities related to such “Related Parties,” if the number of shares 
of common stock to be issued (or underlying the securities) exceeds 1% of the 
number of shares or voting power outstanding before the issuance.  The limitation 
is 5% in the case of an issuance to a substantial security holder that meets a 
“Minimum Price” requirement, defined as the lower of (i) the official closing price 
immediately preceding the signing of the binding agreement and (ii) the average 
official closing price for the five trading days immediately preceding the signing of 
the binding agreement.  The NYSE’s waiver temporarily eliminates the 1% and 5% 
limitations, provided that the sale is for cash, meets the Minimum Price 
requirement and is approved by the audit committee.  In addition, the waiver does 
not apply to certain M&A transactions in which a Related Party has an interest. 

Bona Fide Private Financings under the 20% Rule.  NYSE Rule 
312.03(c) requires shareholder approval of an issuance relating to 20% or more of 
the voting power or number of shares outstanding before the issuance.  The rule 
has an exception for a “bona fide private financing” that allows (among other 
things) a sale for cash that meets the Minimum Price requirement, provided that no 
one purchaser or group of related purchasers acquires more than 5% of the 
company’s common stock or voting power before the sale.  The NYSE’s waiver 
temporarily eliminates this 5% limitation. 

The waivers do not exempt issuances from the equity compensation 
and change of control requirements of the shareholder approval rules. 

The effect of the waivers is to make it easier to raise capital from an 
investor or small group of investors, including existing major shareholders, which 
can provide critical flexibility in the current environment.  The waivers also 
temporarily put NYSE-listed companies on the same footing as NASDAQ-listed 
companies, as the requirements being waived do not exist in the NASDAQ rules.   

Victor Goldfeld 
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ISS Issues Guidance Regarding COVID-19 Pandemic 

Recognizing the extraordinary challenges facing U.S. companies due to the 
COVID-19 pandemic, ISS issued guidance regarding its approach to specified 
corporate governance, capital structure and compensation matters. The guidance 
generally strikes a flexible tone: “We at ISS understand and recognize the many 
challenges and uncertainties being faced by investors and companies, and that the 
current situation requires understanding and flexibility in many ways.” This 
memorandum sets forth the key takeaways from the ISS release.  

Virtual-Only Annual Meetings. In light of the need for social distancing, 
ISS endorsed virtual-only shareholder meetings under the current circumstances. 
ISS will not recommend votes against companies that hold virtual-only meetings 
during the current proxy season. ISS encourages issuers that hold virtual-only 
meetings to disclose clearly the reasons for the decision and to strive to provide 
shareholders with a meaningful opportunity to participate.  

 Rights Plans. Consistent with its existing policy framework, ISS recognizes 
that a severe stock price decline as a result of the COVID-19 pandemic is likely to 
be considered a valid justification in most cases for adopting a rights plan of less 
than one year in duration. In assessing a company’s adoption of a rights plan, ISS 
will consider a board’s explanation for its action, including any imminent threats, 
and the specific plan provisions (triggers, terms, “qualified offer” provisions and 
waivers for “passive” investors) of the pill.    

Share Repurchases. In the absence of regulatory prohibitions or serious 
concerns relating to a company, ISS generally will support stock repurchase 
authority within customary limits. For purposes of 2021 annual meetings, ISS will 
consider 2020 stock repurchases in assessing whether directors managed risk in a 
responsible fashion. While it is valuable to understand the ISS perspective on share 
repurchases, it is important to recognize that there may be other important 
stakeholder interests to consider in determining the degree to which share 
repurchases are appropriate.  

Dividends and Capital Raising. For 2020, ISS will support broad 
discretion for boards that set dividend payout ratios that may fall below historic 
levels or customary market practice. In assessing dividend and capital raising 
activities, ISS will consider whether the board disclosed plans to use its resources 
to protect the business and work force. In addition, ISS will exercise case-by-case 
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flexibility with respect to requests to increase authorized stock, issue additional 
shares or otherwise raise capital in the current environment, recognizing that the 
pandemic will require many companies to seek additional financing. This 
flexibility is consistent with the NYSE’s temporary relaxation of certain 
shareholder approval rules for private placements of equity. See our recent 
memorandum, “NYSE Temporarily Relaxes Shareholder Approval Rules.”  

Board Composition. While ISS benchmark policies generally prioritize 
director independence, minimizing director over-boarding, and promoting director 
diversity, for those companies that need to fill vacancies due to director incapacity 
or to add critical expertise, ISS will consider such changes on a case-by-case basis, 
with careful attention to a company’s explanation for any such changes. “Simply 
put, [ISS] believe[s] that boards should have broad discretion during this crisis to 
ensure that they have the right team in place and [ISS] will adjust the application of 
[its] policies as appropriate for the exceptional circumstances of the current 
pandemic.” 

Modifying Incentive Plan Performance Metrics. ISS encourages those 
companies that revise 2020 annual bonus performance metrics to provide 
contemporaneous disclosure to shareholders (e.g., via Form 8-K) of their rationale 
for making such changes, suggesting a more receptive response by ISS in 2021 for 
those issuers that are prompt and transparent in their public filings.  

Noting that it generally disfavors midstream changes to awards that cover 
multi-year periods, ISS will consider any such changes on a case-by-case basis, 
assessing whether directors exercised appropriate discretion and provided adequate 
explanation to shareholders of the rationale for the changes.  

ISS will assess, under its existing benchmark policy framework, structural 
changes to long-term incentive plans that take the new economic environment into 
account. 

Option Repricing. The pandemic has not affected the ISS approach to 
option repricing. ISS disfavors option repricing without shareholder approval and 
will assess such action under its U.S. benchmark policy board accountability 
provisions. Moreover, ISS generally will oppose any repricing proposal that occurs 
within one year of a precipitous drop in the company’s stock price. Accordingly, if 
boards seek shareholder approval of repricing actions at 2020 meetings, they likely 
will face ISS opposition. In addition, ISS will examine whether (1) the design is 
shareholder value neutral (a value-for-value exchange), (2) surrendered options are 
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not added back to the plan reserve, (3) replacement awards do not vest 
immediately, and (4) executive officers and directors are excluded.  

Looking Ahead. ISS has committed to updating its guidance and providing 
new information as needed throughout the remainder of the 2020 proxy season. In 
addition, ISS stated that it will reach out to investors and other constituencies to 
address whether further adjustments to its policies will be appropriate with respect 
to the 2021 proxy season.  

* * * * 

Over the coming months, directors will be called upon to make difficult 
decisions under extraordinary time pressure. The spirit of flexibility reflected in 
this general guidance is welcome, and we urge ISS to exercise deference to 
company boards in specific cases as directors navigate the unique challenges of the 
day.   

Andrew R. Brownstein 
Steven A. Rosenblum 
Trevor S. Norwitz 
Adam J. Shapiro 
Gordon S. Moodie 
Raaj S. Narayan 
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April 9, 2020 

Activist Attacks and Firm Value 

In light of the continuing attacks and threats by activist hedge funds and cor-
porate raiders seeking to maximize short-term profits in the face of the current cri-
sis, we call attention to an article published in the Strategic Management Journal 
by Professors Mark DesJardine and Rodolphe Durand.  The article presents power-
ful empirical evidence that hedge fund activism achieves short-term gains only at 
the expense of long-term value and stakeholder interests. 

Examining 1,324 activist hedge fund campaigns between 2000 and 2016, the 
authors find that targeted firms saw a temporary 7.66% increase in market value 
one year after activist ownership.  But by years four and five, market value de-
creased by 4.92% and 9.71%.  These results are paralleled by trends in other met-
rics, including operating cash flow.  Firms targeted by activists also reduced their 
workforces, research and development spending, capital expenditures, and corpo-
rate social responsibility.  This underinvestment and overleveraging is a major con-
tributor to the economic and market collapse accompanying the current pandemic 
crisis. 

DesJardine and Durand also present the results of interviews with hedge 
fund managers and founders.  These interviews revealed strong preferences for 
short-term gains, and showed that investment horizons rarely reached three years.  
It would be surprising if such hedge funds advocated measures that were well de-
signed to create long-term value.  Interviews with executives at targeted companies 
also reveal how activist pressure translated into decisions that were ultimately de-
structive. 

DesJardine and Durand’s work adds to a large body of empirical and experi-
ential evidence that activist pressure does not create corporate value but simply 
shifts value from other stakeholders to short-term speculators.  It also calls into fur-
ther question the anomalous findings of Professors Lucian Bebchuk, Alon Brav, 
and Wei Jiang purporting to show an absence of any negative long-term impact 
from activist interventions. 

In view of these findings and the threat to the economy of short-termism and 
activism, institutional investors and asset managers should reconsider their policies 
with respect to supporting activists and corporate raiders. 

Martin Lipton 
Steven A. Rosenblum 
Aneil Kovvali 
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Federal Reserve Unveils Main Street Lending Program 
 

In an unprecedented show of force, the Federal Reserve announced today $2.3 trillion in 
emergency lending initiatives.  Among them is the much anticipated Main Street Lending 
Program, which includes relief to mid-sized businesses who were too large to participate in the 
Paycheck Protection Program (the “PPP”) rolled out last week.  The Federal Reserve also 
announced significant enhancements to existing programs.  The new initiatives are: 

• the Main Street Lending Program, which offers four-year unsecured loans to 
companies employing up to 10,000 workers or with revenues of less than $2.5 
billion; 

• the Paycheck Protection Liquidity Facility, which extends credit to financial 
institutions that originate PPP loans, taking the loans as collateral; and 

• the Municipal Liquidity Facility, which offers up to $500 billion in lending to 
states and municipalities. 

In addition, the Federal Reserve expanded the size and scope of three existing programs:  the 
Primary Market Corporate Credit Facility, the Secondary Market Corporate Credit Facility and 
the Term Asset-Backed Securities Loan Facility. 

These programs stem from the Federal Reserve’s emergency lending authority under 
Section 13(3) of the Federal Reserve Act.  While the Act imbues the Federal Reserve with 
immense powers, it also imposes stringent limitations, and the structures of these programs can  
best be understood in this context.  Section 13(3) authorizes the Federal Reserve in “unusual and 
exigent circumstances” to establish lending programs with the approval of the Secretary of the 
Treasury that meet the following requirements: 

• the programs must have broad-based eligibility and not be designed to assist a single 
specific company; 

• the program participants must be unable to obtain adequate credit from other banking 
institutions; 

• the purpose of the program must be to provide liquidity to the financial system and 
“not to aid a failing financial company” or to lend to insolvent companies; 

• any loan by the Federal Reserve must be fully secured and the security must be 
sufficient to protect taxpayers from losses (in this case, the loan by the Federal 
Reserve is secured by the assets of a special purpose vehicle created to facilitate the 
program); and 

• the Federal Reserve must provide detailed periodic reports to Congress, including the 
identity of the recipients, the material terms, and whether any requirements were 
imposed on the recipients with respect to employee compensation, dividends, or other 
corporate matters. 

Funded with $600 billion in loans from the Federal Reserve and $75 billion in equity 
from The Department of the Treasury, the Main Street Lending Program offers four-year 
unsecured loans at a rate of SOFR + 250-400 basis points to small- and mid-sized businesses.  
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Loan size ranges from a minimum of $1 million to a maximum of $25 million or four times 2019 
EBITDA (when aggregated with the borrower’s existing outstanding and committed but 
undrawn debt).  Principal and interest on the loans are deferred for one year.  Loans may be 
made by banks, bank holding companies and savings and loan holding companies, and can be 
made through new or existing facilities.  Under the program, the lenders would retain 5% of a 
loan and sell the remaining 95% to the Main Street facility.  Small businesses that have PPP 
loans may also take out Main Street loans.  A borrower would also be required to make a series 
of attestations which include that: 

• it will make reasonable efforts to maintain payroll and retain workers; 

• the proceeds of the loan will not be used to repay or refinance pre-existing loans 
or other debt; 

• it will not cancel or reduce any of its outstanding lines of credit; and 

• it requires financing as a result of exigent circumstances presented by the 
COVID-19 pandemic.  

In addition, a borrower must agree to the following limits (which apply for the duration 
of the loan and for one year thereafter) on annual compensation and severance payments for each 
officer and other employee (other than a unionized employee) whose “total compensation” 
exceeded $425,000 in 2019.  These are the same limitations on compensation (as well as on 
stock repurchases and dividends below) that apply to direct loans from the Treasury under the 
CARES Act, and we assume that they will be applied and interpreted in a consistent manner. 

• Each such individual cannot receive total compensation during any 12 consecutive 
months in excess of the lesser of: 

 the total compensation received by the individual in 2019; and 

 the sum of (i) $3,000,000; and (ii) 50% of the amount that the individual’s total 
compensation in 2019 exceeded $3,000,000. 

• Severance pay or other benefits upon termination of employment cannot exceed two 
times the maximum total compensation received by the individual in calendar year 2019. 

Borrowers must also agree not to take the following actions for the duration of the loan 
and for one year thereafter:  

• repurchase exchange-listed securities of the company;  or 

• issue dividends or make distributions on its common stock.  

At this juncture, the Main Street Lending Program is not yet operational.  All that has 
been released are brief high-level term sheets.  As with the other emergency programs, the terms 
are likely to evolve as additional details are released. 

Edward D. Herlihy 
Richard K. Kim 
Nicholas G. Demmo 
Jeannemarie O’Brien 
Matthew M. Guest 
Brandon C. Price   
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Key ESG Considerations In the Crisis 

The social and economic turmoil unleashed by the global spread of COVID-19 
and the collapse in the price of crude oil has brought to the fore a number of critical 
incident and systemic risk management concerns, including traditional ESG concerns 
such as human capital issues, business model and supply chain resilience, and consumer 
welfare and social impact.  As governments across the globe implement assistance 
packages for affected companies and industries and their employees, attention has also 
turned to certain governance matters, notably, executive compensation, dividend payouts 
and stock buybacks.  At the same time, while crisis management remains the first 
priority, influential institutional investors have signaled their continued focus on 
environmental matters and ESG disclosures. 

As management and boards of directors focus on addressing the immediate-term 
challenges of the crisis, ESG factors will be critical elements of both short-term strategic 
decisions and longer-term strategic planning.  Many companies will face questions from 
their investors, employees, consumers, local communities and other stakeholders over 
their handling of COVID-19 as well as their preparedness for similar future shocks.  We 
discuss below ESG issues that are likely to be of particular concern to key stakeholders: 

Board Oversight of Risk Management.  In times of crisis, boards of directors play 
a critical oversight role (as discussed here and here).  In seeking to minimize and mitigate 
the impact of COVID-19 on their businesses, employees, customers and other 
stakeholders, boards should understand the risks facing the company and the concerns of 
key stakeholders.  Directors should maintain regular contact with management to receive 
timely updates on the well-being of employees, customers and the communities in which 
the company operates.  Directors will also need to assess the short-, medium- and long-
term viability of the business and identify appropriate strategic changes to preserve 
business continuity, including working with management to preserve access to credit, 
optimizing capital allocation, overseeing public messaging to and engagement with 
stakeholders, ensuring compliance with new rules and regulations, and protecting the 
company from opportunistic investors, including activist investors.  Boards may also 
need to review and update management compensation plans, as appropriate, and as the 
immediate crisis dissipates for any particular company, reassess strategic plans and 
opportunities.  Lessons learned from the current crisis should be applied to future risk 
assessments, business strategies and crisis management planning.  

Critical Incident and Systemic Risk Management.  The current crisis will test the 
efficacy and responsiveness of many companies’ existing critical incident and systemic 
risk management policies and procedures.  The rapid and crippling spread of COVID-19 
has shown that effective risk management needs to be dynamic, forward-looking, 
comprehensive and nimble:  it is possible that unexpected challenges will continue to 
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arise in the coming weeks and companies should remain vigilant.  Events in recent weeks 
have shown that entire industries are vulnerable to low-likelihood, high-impact 
exogenous shocks and that shortfalls in operating cash flow, cuts to credit ratings and 
curtailed access to capital can quickly endanger business continuity.   

Critical incident risk management extends to the health and wellbeing of 
employees and the preservation of customer and supplier relationships and business 
reputation.  As companies and their employees transition online, businesses become 
vulnerable to cybersecurity threats from hackers seeking access to sensitive company and 
consumer data from unprotected home computers of employees.  Companies should be 
aware of potentially sensitive data that is being collected and stored on their systems and 
work to ensure that employees, third-party service providers and customers remain on 
heightened alert for potential security threats.   

Human Capital Issues.  Employee health and safety, and issues of workforce 
preservation and culture generally, have come to the fore as the spread of COVID-19 
prompts shareholder scrutiny over how companies are taking measures to protect their 
employees.  Effective communication channels and safety protocols can help minimize 
the spread of COVID-19 among the workforce and, in some instances, suppliers and 
customers.  Other measures companies may consider taking include providing protective 
gear to employees who are vulnerable to COVID-19 exposure, providing adequate sick 
pay for employees who fall ill, implementing flexible work arrangements that can adapt 
to external challenges such as school closures, re-evaluating leave and benefits policies to 
ensure employees and their families have sufficient resources to stave off and recover 
from infection, hazard pay and other financial assistance, and providing employees 
technological resources to work effectively from home.  Failure to mitigate the spread of 
COVID-19 among employees could lead to direct adverse impacts on business 
operations, employee morale and productivity as well as longer-term reputational 
impacts.  

As employees self-isolate and work from home, the strength of a company’s 
culture and purpose will become critical to maintaining morale and productivity.  The 
current crisis provides an opportunity for management to foster collective unity among 
employees and management.  Where appropriate, soliciting employee input and keeping 
employees engaged and informed of challenges facing the company may help 
management make better informed decisions and inspire employee confidence, 
particularly if tough choices are being made.  Companies expecting to undertake large-
scale layoffs or salary reductions as a result of the current crisis should take steps to 
provide employees with adequate advance notice and ensure compliance with law, 
including the WARN Act and COBRA, and should consider, where possible, steps to 
reduce the financial burdens on former employees, including extending healthcare 
coverage.  Looking ahead, companies should think about whether their retained 
workforces have sufficient talent and skills to meet business demands as the economy 
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recovers.  Actions taken today will be judged in hindsight by employees, customers, 
suppliers, communities and shareholders – particularly shareholders that increasingly 
consider ESG issues as part of their investment and engagement process. 

Business Model Resilience.  Alongside risk management considerations, 
companies may also need to consider the resilience of their business model under 
different scenarios.  Even before the outbreak of the recent crisis, investors, including 
BlackRock, State Street and other key stakeholders, were already calling on companies to 
disclose their strategic plans for a future low carbon economy.  As a number of major 
companies move to suspend earnings guidance, as the retail, hospitality and travel 
industries continue to suffer amid collapsing revenues and new travel restrictions, as the 
energy industry faces an uncertain future, and as teleworking service providers and 
medical suppliers struggle to cope with increased demand, investors, employees and 
consumers will be scrutinizing how companies are able to adapt their business for future 
contingencies.  Companies may need to assess how evolving environmental and social 
realities may place their business models at risk and find strategies to provide reassurance 
and confidence to nervous investors, employees, consumers and other stakeholders.  

Supply Chain Resilience.  Even well-diversified companies have not been spared 
the supply chain challenges created by COVID-19.  Today’s globalized, online economy 
is acutely vulnerable to supply chain threats, with the current shortage in medical supplies 
underscoring the risks of concentrating key supply infrastructure among a relatively small 
number of geographically concentrated manufacturers.  Supply chain concerns have not 
been limited to medical supplies:  in February, a number of major companies in various 
industries began issuing profit warnings in response to concerns about the impact of 
COVID-19 on their supply chains.  Supply chain risks also exist closer to home where the 
current pandemic has created additional strains for the already stretched trucking 
industry, leading to ongoing challenges for last mile deliveries to stores that have been 
emptied by recent waves of panic buying.  The challenges of the past few weeks provide 
companies an opportunity to closely re-examine their supply chains, identify potential 
risks and weaknesses, and work to reconfigure their supply chains to quickly anticipate 
future disruptions to global supply dynamics.  

Executive Compensation.  As companies revise profit forecasts for 2020 and 
grapple with tumbling stock prices, executive compensation has become a key area of 
scrutiny for investors and regulators, and several companies have announced temporary 
pay reductions for executives and directors.  While there is no one-size-fits-all 
prescription for companies, boards and management should carefully consider updates to 
executive compensation plans, including incentive plans, to align with the new economic 
reality.  The Coronavirus Aid, Relief and Economic Security Act (the “CARES Act”) 
also sets executive compensation limits for certain business recipients.  Companies 
should understand and consider the impact of those limits in determining whether to 
participate in the CARES Act assistance programs.   
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Dividend Payouts and Stock Buybacks.  A number of companies have moved to 
suspend dividend payments and stock repurchases in order to preserve liquidity.  The 
CARES Act also imposes limitations on dividend payouts and stock buybacks for 
business recipients of federal funds.  Going forward, boards and management should 
carefully assess how to optimize capital allocation amid ongoing economic uncertainty.  
For many companies, suspending dividend payouts and stock buybacks may be the right 
path forward; however, boards and management should resolve to act in the best interests 
of the company and respond directly to the unique circumstances of the business.  

Consumer Welfare and Impact on Communities.  Companies, particularly those 
operating in essential industries, will also need to take heed of consumer concerns and 
recognize their outsized impact on the wellbeing of the communities in which they 
operate.  Industries operating at the frontline of the pandemic, such as grocery chains, 
banks, elder care facilities, hospitals, transportation providers and mail and shipping 
providers will be expected to play an outsized role in helping mitigate the spread of 
COVID-19.  A challenge for such companies is finding ways to ensure continuity of 
service without overstretching its own workforce and resources.  Other companies have 
found ways to contribute financial, intellectual property and human resources to relief 
efforts.  Current conditions present both a challenge and an opportunity for companies to 
demonstrate their ability to innovate and adapt to consumer demands and to provide 
critical infrastructure and resources in times of need.  The scale, scope and impact of a 
company’s contributions to its local communities and the broader markets in which it 
operates amid this crisis may be used as a marker for assessing its performance on 
“social” metrics in the months and years to come.  

Shareholder Engagement.  Many investors are keen to understand how companies 
are responding to COVID-19:  Vanguard issued a statement noting that “[c]ompanies that 
communicate clearly and regularly in times of crisis can provide much-needed 
reassurance to their investors and other stakeholders.”  The current crisis has refocused 
the attention of certain investors.  State Street’s CEO, Cyrus Taraporevala, stated in a 
letter to boards of directors that its engagement conversations will shift “to more 
immediate ESG issues such as employee health, serving and protecting customers and 
ensuring the overall safety of supply chains.”  State Street also called on companies to 
communicate to their investors the short- and medium-term impacts of COVID-19 and 
explain how they may affect the company’s “approach to material ESG issues as part of 
[its] long-term business strategy.”  Similar sentiments are reflected in the recent public 
statement issued by the UN’s Principles for Responsible Investing (PRI).  Other key 
investors, notably BlackRock, have indicated that they will continue to pursue their 
existing priorities at this year’s annual meetings and companies should remain prepared 
to engage on longer-term issues such as climate change resilience. 

ESG Disclosures Remain Critical.  Most public companies will have extensive 
disclosure about the impact of COVID-19 on their business, including in many cases 
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quantification of the costs of actions taken in response.  This type of disclosure, including 
the inevitable comparisons that will follow, may well prompt an even greater push among 
investors and other stakeholders for universally comparable and metrics-based ESG 
disclosures.  Major institutional investors, including State Street and Vanguard, have 
indicated that while management and boards should be given flexibility to respond to the 
immediate needs of their companies, longer-term considerations such as addressing 
climate change risk, remain important.  The unprecedented crisis has also exposed a 
number of operational weaknesses across a number of companies and industries, and 
investor scrutiny toward risk management, board oversight and capital allocation 
practices may evolve into questions on long-term business sustainability and resilience, 
all of which may lead to pushes for additional ESG disclosures.  The crisis has also 
shown that companies do not operate in a vacuum and that external environmental and 
social issues can have a material and lasting impact on the bottom line.  Boards and 
management teams will be well-advised to set aside time to discuss how the current crisis 
may inform future ESG policies and disclosures.    

       David M. Silk 
       David A. Katz  
       David B. Anders 
       David E. Kahan 
       Sabastian V. Niles 
       Lauren M. Kofke 
       Carmen X. W. Lu 
       Ram Sachs 
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COVID-19 Impacts on Landlords of Retail Debtors 

The Bankruptcy Code contains special protections for landlords of nonresidential 
property.  While ordinary counterparties can be compelled to wait indefinitely for a 
chapter 11 debtor to decide whether to assume or reject their leases or other executory 
contracts, and must continue to perform in exchange for administrative claims for the 
debtor’s obligations, commercial landlords are entitled to current cash payments of rent 
(subject to a suspension of up to 60 days from the filing).  A debtor also must assume or 
reject a lease of nonresidential real property within 120 days of filing, subject to only one 
extension of up to 90 days.  

Retail debtors, who have been experiencing particularly acute difficulties from the 
COVID-19 pandemic, generally have significant numbers of commercial leases.  
Government shutdowns of nonessential businesses and shelter-in-place rules have 
virtually eliminated live retail shopping for non-essential items, dramatically reducing 
brick-and-mortar revenues.  In response, some retail debtors have sought extraordinary 
relief from obligations to their landlords.  A bankruptcy court recently permitted Pier 1 
Imports to suspend operations and reduce expenses to an absolute minimum during the 
pandemic, including expressly authorizing the deferral of rent payments while the 
operational suspension is in effect.  Modell’s Sporting Goods has received similar relief, 
although it is still within 60 days of its bankruptcy filing; a further hearing has been set to 
determine whether the deferral of rent payments can continue past the 60 days.   

So long as the COVID-19 crisis continues, it can be expected that other retailers, 
and many other types of businesses dependent on in-person consumers, such as movie 
theaters, restaurant chains and fitness centers, will make similar requests to defer rent 
obligations.  Such debtors may also seek to extend the 120-day period to assume or reject 
leases on the basis that consideration of the long-term viability of particular locations or 
the business overall is not feasible during the shutdown.  While it is likely that 
bankruptcy courts will be sympathetic to debtors who are paying rent on locations that 
have been shuttered by government order and are thus incapable of producing revenue 
from operations, or even from conducting going out of business sales, such relief can 
effectively shift much of the risk of the bankruptcy to the landlords.  As retail cases have 
increasingly resulted in administrative insolvency, see Corporate Bankruptcy and 
Restructuring: 2019-2020, commercial landlords may effectively wind up subsidizing 
chapter 11 cases, despite their special protections under the Bankruptcy Code.  

Scott K. Charles 
Amy R. Wolf 
Michael H. Cassel 
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What to Say on Your Next Earnings Call in the Time of COVID-19:   
Providing Insights, Disclosing Scenarios and Managing Risks 

Upcoming first quarter earnings calls may be the most scrutinized in modern corporate 
history.  How to handle these calls in light of the unprecedented social and economic impacts of 
COVID-19 is a question confronting every company that has not yet announced.  Investors, the 
SEC and other stakeholders are clamoring for insight into what this extraordinary pandemic 
means for individual businesses, the private sector and the Nation at large.  We believe that these 
upcoming earnings calls provide an opportunity for companies to show leadership and purpose 
by providing the critical insights that will help investors, analysts and other stakeholders grasp 
where the company stands today and what the future may hold for the business and the industry. 

We previously discussed the groundbreaking April 8th statement made by the Chairman 
of the Securities and Exchange Commission and the Director of the SEC’s Division of 
Corporation Finance, which urged companies to be more forthcoming about the impact of 
COVID-19, actions taken in response and future plans.  But for the upcoming earnings season, 
public companies are being asked to speak at a moment of maximal uncertainty – no one can 
predict with any certainty the scale or length of disruption from COVID-19 or how deep and 
severe the economic and health impacts will be.  The many unknowns include the scope and 
effect of further governmental, regulatory, fiscal, monetary and public health responses.  The 
crisis has also brought to the fore critical incident and systemic risk management concerns, 
including traditional ESG concerns such as human capital issues, business model and supply 
chain resilience, and consumer welfare and social impact. 

While there will be some companies in a position to provide guidance, we expect that a 
minority of companies will offer full-blown guidance for the rest of the year in the same manner 
as in prior years.  What all public companies can focus on, however, is the provision of insight, 
including into the topics identified in the SEC’s recent pronouncement, with an emphasis on how 
the company is thinking about current challenges and the internal and external factors and 
measures that will help explain where the company stands today, how the company’s response is 
progressing and how operations and financial conditions may change. 

Accordingly, companies should evaluate two potential avenues for discussing an 
uncertain near- and medium-term future on upcoming earnings calls:  (1) providing qualitative or 
quantitative insights without necessarily giving full (or any) guidance; and (2) presenting 
forward-looking scenarios based on a range of assumptions and internal stress testing.  Several 
concrete examples and illustrative topics that companies may wish to address on the next 
earnings call are provided below, and legal risks and related considerations are discussed at the 
end of this memo.  As always, each company must make its own assessment of what to say, how 
to say it and whether an adequate basis exists to share forward-looking scenarios with investors.    

 Providing Insights That Are Not Guidance 

 Some of the companies that issued guidance before the crisis have already withdrawn it, 
and we expect that many others will do so at their next upcoming earnings call.  Companies that 
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have previously shared longer-term financial targets, such as three-year or five-year plans, or 
outlined long-range Investor Day commitments will also need to assess what to do and say about 
those.  At the same time, companies in industries that are less adversely impacted, where demand 
for products and services has increased or where line of sight is clearer may decide they can (and 
should) provide 2020 quantitative outlooks as to certain measures and even, in much rarer cases, 
full guidance.  Companies that do not provide guidance may signal that qualitative or 
quantitative updates could come later in the year and that guidance might be further addressed in 
the second half of the year.  Companies that do provide financial outlooks will likely (and 
wisely) use ranges rather than single pinpoint figures.  Companies may acknowledge that such 
ranges are wider than usual and are subject to heightened uncertainty.  More detail should also be 
given about the assumptions underlying any disclosed outlooks. 

 But despite these difficulties and cautions regarding full year guidance, we expect 
companies will be forward leaning where they can and offer insights into how they are viewing 
the future.  It is possible to provide heightened transparency regarding current and past actions, 
as well as future conditions, without providing guidance.  Companies should also be able to 
outline near-term, medium-term and long-term priorities, discuss progress towards larger goals 
and objectives and articulate higher priorities.  In addition, there may be certain operational or 
financial measures or trends that the company believes helpful to discuss publicly and specific 
external developments that management is monitoring.   

 Companies should also be able to describe the specific steps they have taken to deal with 
the crisis – including shoring up liquidity and corporate health, protecting stakeholders, 
enhancing supply chain integrity or addressing other operational needs.  Some of this may 
involve speaking about important human capital-related decisions made to support employees, as 
well as difficult cost reduction actions that were taken or may need to be taken in order to 
preserve the viability or health of the enterprise.  Companies with multinational footprints may 
highlight how lessons learned in markets impacted earlier than the U.S. will be leveraged by the 
company.  Companies with complex and interdependent supply chains may want to talk about 
how they are staying in close communication with partners and planning for the extra 
coordination that will be needed to prepare for the return of business and move quickly once 
customers, providers and factories come back into production, taking into account potential 
mismatched timeframes as to when different parts of a supply chain come back online.   

 Value-creation is a long-term endeavor, and the path to value may involve setbacks, 
especially now.  Companies may still share during these turbulent times what their long-term 
(i.e., multi-year, after the crisis has passed) value creation frameworks look like and some steps 
they expect to take operationally and otherwise to be well-positioned to exit the crisis intact and 
ready to seize future opportunities.  Some may feel comfortable addressing the resilience of their 
business models and supply chains, highlighting the fundamental pillars of value creation that 
still exist for their business and affirming how historical investments (e.g., in technology or in 
geographical diversification), rigorous past work on the balance sheet and deleveraging and a 
diversified business model may have positioned the company to weather this crisis from a 
stronger position.  And companies that are now evolving their business structures at an 
unprecedented pace to meet changing customer needs and behaviors can share that too. 
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   With respect to M&A-related capital allocation and priorities, companies that have 
historically spoken about such matters will take different approaches on the next earnings call.  
Some will affirm that investing in value-creating M&A remains a priority and that their financial 
strength may provide additional opportunities.  Others will distinguish between opportunistic and 
strategic M&A opportunities and address whether divestitures may be used as a tool to navigate 
the crisis or instead be deferred to ensure appropriate value is secured.  Other capital allocation 
matters may also be addressed, such as prioritizing retaining capital and reinvesting in the 
business and employees over returning capital to shareholders. 

 Publicly Discussing Scenario Analysis in the COVID-19 Environment  

 While we expect most companies to give qualitative insights as noted above, there will be 
some companies that will choose to go a step further and add forward-looking scenario analysis 
and description to earnings discussions.  This is not an “all-or-nothing” choice, and it is possible 
that companies will mix and match, giving mostly qualitative insights with a few mentions of 
scenario planning and stress test models.  The purpose of scenario analysis is to consider and 
better understand how a business might perform under different future conditions by evaluating a 
range of hypothetical outcomes under divergent COVID-19-related business and economic 
scenarios.  For example, in order to provide greater confidence to the market, business partners 
and employees, “what if” scenario analysis can position a company to discuss its financial 
condition and liquidity status under various downside scenarios, highlight how much contraction 
the company can absorb or even confirm the company has additional levers to pull in the future 
and is thinking ahead.   

 Relevant scenarios in the current environment could depend on assumptions and 
parameters regarding macroeconomic, market-specific and industry-specific drivers that would 
likely impact the company’s business and performance over the remainder of the year.  They 
may also include potential timeframes for economic recovery, accessing governmental assistance 
and “staggered return to work” scenarios that could lead to a Q3 vs. Q4 vs. 2021 recovery or 
other possible outcomes.  While some companies may also “weight” different scenarios and 
assign probabilities (including deciding whether to assume a recession of varying length, depth 
and severity and whether to assume any portion of “tail risks” that may apply in more severe 
scenarios), it is not necessary to assign weightings or probabilities to particular outcomes in 
order to discuss scenarios.   

 In creating COVID-19-related scenarios, and especially when discussing them with 
investors, scenarios should not be mistaken for forecasts or predictions.  This point can be driven 
home by including several scenarios reflecting a range of assumptions and outcomes and using 
phrases such as “case,” “model” or “possible scenario” to describe the different hypotheticals.  
Indeed, companies should clearly state that scenarios are not predictions of what is likely to 
happen or necessarily even what the company would like to see happen.     

 Litigation Risks 

  There is, of course, concern that disclosures and discussion of COVID-19-related 
forward-looking statements or scenario analysis may lead to securities litigation risks or 
enforcement actions.  At a fundamental level, whether or not companies make disclosures 
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regarding future scenarios at this time, companies should be conducting internal stress testing 
and scenario analysis and allocating appropriate internal and external resources to such efforts. 

 As noted above, the Chairman of the SEC and Director of the SEC’s Division of 
Corporation Finance have expressly and directly sought to assuage potential enforcement and 
litigation concerns arising from forward-looking statements: “we encourage companies that 
respond to our call for forward-looking disclosure to avail themselves of the safe-harbors for 
such statements and also note that we would not expect good faith attempts to provide 
appropriately framed forward-looking information to be second guessed by the SEC.” 

 When providing thoughtful discussion of COVID-19-related impacts and going-forward 
scenarios, companies that take advantage of the protections available under statutory and 
common law safe harbors, candidly acknowledge increased uncertainty, decide whether to 
expressly disclaim a duty to update and properly frame any statements made are unlikely to face 
heightened litigation risks that outweigh the benefits of being more transparent with 
shareholders.  Companies should update their risk-factors and forward-looking statement 
disclaimers to address as many possible COVID-19-related factors as they can reasonably 
include.  A thoughtful, tailored approach to such disclosures is a better choice than offering 
generic, high-level disclaimers that can apply equally to all companies but that do not identify 
the nature of the risk.  Companies should contemporaneously document their then-current good-
faith basis for forward-looking statements.  This good-faith foundation remains the best defense 
in the event of later SEC scrutiny or private claims.     

   All companies in this environment would be well-served by engaging the audit 
committee and appropriate internal and external resources early.  And all external statements in 
this environment should be subject to careful review and thought.  For example, the SEC has 
made clear its continued focus on the use of non-GAAP measures. 

* * * * * 

Companies should carefully consider the challenging disclosure issues arising in the 
COVID-19 environment and seek sound accounting and legal advice to help get it right.  In 
addressing a broadened stakeholder audience, upcoming earnings calls provide an opportunity to 
embrace transparency, show leadership and purpose, and share insights about what the company 
has done, what the future may hold and how the company and its industry will persevere.   

Mark Gordon 
Igor Kirman 
Sabastian V. Niles 
Wayne M. Carlin 
David B. Anders 

       Lauren M. Kofke 
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April 28, 2020 

REITs and COVID-19: 

15 Key Issues for Boards as They Chart the Course Forward 

Many REIT boards are now broadening their focus beyond the immediate firestorms un-

leashed by COVID-19, to longer-term risk-management and strategic planning issues that take 

account of the radically changed environment.  Following is a list of 15 key issues to be consid-

ered with a 3-, 6- and 12-month lens, and beyond.  Many boards have already considered these 

issues in crisis-mode, but it is essential to also reflect on them more broadly as we move into the 

next phase of response and as expectations for the recovery adjust to take account of the realities 

on the ground.  Of course, the analysis around each of these issues will differ by sector, sub-

sector and company, and there are unfortunately no one-size-fits-all answers: 

1. Liquidity:  Now that many credit lines have been drawn and other immediate liquidity en-

hancements implemented, how much runway does the company have in realistic worst-, best- 

and middle-cases; are additional liquidity measures necessary; when can/should credit lines be 

repaid; does the company have untapped collateral for cheaper secured financing; should asset 

sales be considered; should new equity be issued at some point; should a PIPE be considered; 

what government assistance might be available; and how much cash should the company keep 

on hand?  Our firm’s memo on preserving liquidity might be helpful in this regard. 

2. Disclosure and Guidance:  Given investors’, the SEC’s, proxy advisors’ and other stakehold-

ers’ thirst for transparency and insights into the new environment, how best to communicate 

the impact of COVID-19 and changes in guidance, especially when visibility is so limited?  

Our firm’s memo on upcoming earnings calls may be helpful in this regard. 

3. Alterations to Properties and their Operation:  As we move into the re-opening “dance,” how 

best to protect the health and safety of employees, tenants, visitors and others.  What physical 

and operational changes to the REIT’s properties should be considered? 

4. Dividends:  What adjustments should be considered, as to amount, timing and stock compo-

nent? 

5. Rent Collections/Growth:  The impact on April rent collections is now known, and boards 

will soon have data on May.  What are the implications for collections in the coming months, 

and, as important, for rent growth/contraction going forward, especially in light of the possi-

ble contours of the recovery and resulting changes in supply and demand, tenant strength and 

ability to pay, potential tenant bankruptcies, ongoing COVID disruption and changes in the 

way in which we use and interact with various forms of real estate? 

6. Lease Modifications:  Will the rent deferrals and waivers negotiated so far result in more 

permanent lease restructurings, and what might those look like?  Should any of the deferrals 

agreed to so far be treated as permanent relief? 

7. Loan Modifications:  What modifications should be sought in light of any covenant compli-

ance and other issues?  If lenders are being asked for relief or runway, what are the costs, and 

are they warranted?  Are there alternatives in the market?  Timing issues should also be moni-

tored since many companies are working on modifications and lenders’ bandwidth is being 

tested. 
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8. Cost Reductions:  If cost reductions are or may become necessary, where should they be im-

plemented?  For example, are there assets encumbered by non-recourse debt that, given 

changes in NOI and values, may no longer be worth keeping (assuming no cross-default or 

other fallout)?  Ground leases that should be terminated?  Planned developments or re-

developments that should be stalled?  CapEx that should be deferred? 

9. Ongoing Transactions/Construction:  Most contracts have now been analyzed to identify is-

sues relating to force majeure, operating and financial covenant compliance, MAC clauses, 

condemnation issues and the like.  Now the question turns to how these issues will be man-

aged and how they will play out.  In many cases, a dose of pragmatism and long-term think-

ing will help in deciding which battles to fight and which to resolve quickly.  

10. Stakeholders and Social Responsibility:  REITs’ responses to the crisis have demonstrated 

their commitment to the health, safety and welfare of their employees, tenants, communities 

and other stakeholders.  An important question for boards is the extent to which social respon-

sibility and sustainability measures undertaken so far, and perhaps additional measures, 

should be made permanent and woven into the fabric of the company. 

11. Activism Preparedness:  Given the precipitous drop in some REIT stock prices and accumula-

tions by activists, it is often prudent to enhance stock surveillance and to consider putting a 

rights plan on the shelf (or in some circumstances adopting one), in addition to other steps 

discussed in our recent memo on preparing for threats in the COVID-19 environment. 

12. Share Buybacks:  The declines in many stock prices, in some cases far south of intrinsic val-

ue, will make it tempting to reinstate suspended programs or to initiate new ones, at some 

point.  How and when to do so will be a complicated decision that will need to take account of 

many of the issues outlined above, as well as anti-buyback political and other cross-winds that 

have strengthened in the pandemic. 

13. Relief/Insurance:  Are there government relief programs available and appropriate for the 

company to tap into (either directly or indirectly through lenders or tenants)?  What recovery 

might be available under business interruption or other insurance, recognizing that many poli-

cies have pandemic exclusions? 

14. Digital Shift:  The question has to be asked whether the pandemic has meaningfully and per-

manently accelerated the shift from bricks to clicks, what the realistic implications for the 

company’s business model might be, and how the company should adjust.  Clearly, some 

business models have performed better than others in this period, and there may be valuable 

lessons to be learned. 

15. Going on Offense/M&A:  It’s too soon in most cases, but it may be worthwhile to consider 

when and how the window might open.  Are there potential targets with whom a low-key dia-

logue should commence?  What kind of dry powder might be needed?   

In addition, boards must also continue to exercise their usual oversight duties (see our 

firm’s memo with some general thoughts for the board), with extra attention on general risk man-

agement issues and on ensuring that the CEO is fully supported through the crisis and recovery. 

  Adam O. Emmerich  Robin Panovka 
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W/3729172 

May 6, 2020 

Lessons From the Future – The First Contested Virtual Annual Meeting 

The 2020 proxy season has been anything but routine, with the COVID-19 

pandemic and the resulting state shelter-in-place orders requiring many companies to 

make the shift from physical to virtual annual meetings, and state corporate laws being 

amended to allow these virtual meetings to occur.  Yet we had not seen a virtual annual 

meeting used in a proxy contest until April 30, 2020, when shareholders of TEGNA Inc. 

participated in the first election contest conducted at a virtual, rather than physical, 

annual meeting (all of the company’s twelve nominees were re-elected).   

While the concept and technology have existed for several years, virtual annual 

meetings were slow to become widespread.  The trickle that began after Delaware 

amended its business corporation laws to permit such meetings in 2000 gained steam 

after 2009, when Intel Corporation hosted the first virtual annual meeting using 

technology pioneered by Broadridge Financial Solutions.  According to Broadridge, the 

number of virtual annual meetings more than doubled from 93 meetings in 2014 to 187 

meetings in 2016, and there have been over 200 virtual annual meetings every year since 

2017.  This year, in light of the COVID-19 pandemic and lockdown requirements, most 

public companies are using virtual annual meetings, with a large majority doing so for the 

first time.  Yet companies have been reluctant to use virtual meetings for contested 

situations, due to the extra complexity of such meetings and the unavailability of a 

commercial platform to do so.   

Some key considerations to take into account when navigating a contested virtual 

meeting are set forth below:   

Design and Technical Considerations.  Since Broadridge and other virtual meeting 

platform providers have yet to develop contested virtual meeting platforms, companies 

may need to design and customize their own platforms with the help of third-party 

vendors.  Key features of the virtual meeting platform should include the registration of 

shareholders and permitted guests of the company and the dissident in advance of the 

virtual meeting (including the ability to submit evidence needed to establish the identity 

of the foregoing), as well as the ability of shareholders to inspect the company’s 

shareholder list online and vote by ballot and for the dissident to ask questions during the 

meeting itself.  In this regard, Delaware companies may rely on DGCL § 211(a), which 

provides that a company may conduct a virtual shareholder meeting “subject to such 

guidelines and procedures as the board of directors may adopt.”  Due consideration must 

also be given to technical difficulties that may interrupt the virtual meeting or prevent it 

from starting, and the company should adopt a contingency plan and be able to 

communicate this plan in advance.  In addition, it is possible that hackers may attempt to 

hijack or disrupt a virtual meeting, as has occurred in other contexts.   
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Cross-Functional Planning and Support.  Planning and implementing an effective 

contested virtual meeting requires the cooperation of a multi-disciplinary task force, 

including in-house information-technology and legal personnel and third-party experts 

and advisors such as outside counsel, proxy solicitors and public-relations advisors.  The 

critical importance of conducting dry runs, testing the platform and making any necessary 

adjustments prior to the virtual meeting webcast cannot be overstated.  Without sufficient 

trial and error, companies run the risk of technological failures or human error derailing 

the virtual meeting, which is a significant risk to run in a contested election.   

Physical Contested Meeting Parallels.  Veterans of proxy fights and activism 

campaigns will be familiar with dynamics unique to proxy fights, such as “war rooms,” 

in-person delivery of voted proxies to the inspector of elections by each side’s proxy 

solicitor, “snake pits” and real-time, high-pressure communication and consultation by 

representatives of the two sides with each other.   

Many of these concepts remain relevant in the virtual realm but require adaption—

for example, since the inspector is not physically present to receive proxies from the two 

sides in the contest (or attending shareholders), advance coordination with the inspector 

is needed to determine the process for submitting all proxies and ballots before the polls 

close.  Since there are not separate “war rooms” set up alongside in-person presence for 

both parties to observe the contested meeting and communicate with the inspector in real 

time, alternative means of communications for both parties are needed.  If a dissident 

wishes to have the opportunity to address shareholders at the meeting, a separate phone 

line may be made available to enable this, to be activated during the period when such 

remarks are scheduled.  If each side’s team members are not physically together for a 

contested virtual meeting and related webcast, they will need to use phone lines (or other 

means, such as Zoom conferences, text messaging or other communication platforms) to 

communicate amongst themselves during the meeting and discuss various questions or 

issues that may arise.   

Communication Between the Company and the Dissident.  As with a physical 

meeting, representatives of the company and the dissident should communicate prior to 

the virtual meeting, including as to how the virtual meeting will be conducted and the 

handling of requested accommodations that may be sought by the dissident.  It is prudent 

to begin such discussions a little earlier than for physical meetings, given the novelty (for 

now) and complexity of the issues to be discussed.  It also may make sense to involve the 

inspector of elections in some of these discussions, so that both parties understand the 

rules and mechanisms (including, while not legally required, prudent backup plans) for 

submitting votes.   

Is Virtual Meeting Voting a Step Toward a “Universal Ballot”?  One significant 

benefit of virtual meetings is that they make it easier to attend the meeting by allowing 

shareholders to do so from their homes, without the need to travel to what is often an out-

of-state location.  For example, the TEGNA virtual meeting had over 100 attendees.   
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The SEC’s “bona fide nominee” rule effectively means that shareholders largely 

vote on either the company’s or the dissident’s proxy card, but cannot “mix and match” 

votes unless they vote on a ballot that is provided at the meeting (which includes all 

nominees) and have the legal authority to do so.  Under the corporate laws of most states, 

including Delaware, for a meeting held solely in a physical location, voting by ballot at 

the meeting requires in-person attendance by the shareholder of record or a proxy holder 

for such shareholder.  Since it is easier to attend virtual meetings, a question that 

naturally arises is whether virtual meetings provide more opportunities than physical 

meetings to vote by ballot, and therefore allow shareholders to “split the ballot.”  The 

answer, for now, is a maybe.  Voting by ballot at the meeting under current SEC and state 

law frameworks, regardless of whether the meeting is physical or virtual, is still more 

cumbersome than voting by proxy due to the administrative burden and execution risks of 

obtaining legal proxies, especially when ownership is split across multiple accounts.  

Advance registration requirements for a virtual meeting setting may also add a timing 

consideration.  That said, if virtual contested meetings become the norm, we may see 

more shareholders decide to vote by ballot.   

*  *  * * * 

 

As with physical meetings, most contests are won or lost through advance proxy 

voting before the meeting starts.  Given the stakes involved and the risk of challenges and 

litigation if technological or voting issues arise, contested virtual meetings require extra 

planning, including a high degree of customization, testing and coordination with the 

dissident and the inspector of elections.  It remains to be seen whether we will have more 

contested virtual meetings once the COVID-19 pandemic restrictions are lifted and they 

become optional.  TEGNA’s recent successful contested virtual meeting demonstrates 

that this is a practical option and not just a theoretical possibility.   

 

Igor Kirman 

Sabastian V. Niles 

Oliver J. Board 

Natalie S.Y. Wong 

Loren Oumarova 
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May 6, 2020 

“New” IRS Guidance Provides Relief from  

Dividend Payment Requirement for REITs  

Taking a page from its financial-crisis playbook, the Internal Revenue Service 

has issued a welcome Revenue Procedure temporarily reducing, from 20% to 10%, the 

minimum required aggregate percentage of cash that publicly traded REITs must distribute to 

qualify for a 2017 safe harbor that treats an elective cash/stock distribution as a taxable 

dividend.  This timely guidance provides much-needed relief to REITs that are struggling 

with some combination of sharply reduced income, COVID-19-related spending needs, 

dividend distribution requirements and debt maturities and other fixed obligations.   

In response to the great financial crisis, the IRS created a safe harbor for 

elective cash/stock distributions paid by publicly traded REITs and RICs, permitting the 

amount of cash to be capped at 10% of the total dividend.  Although this safe harbor was 

initially limited to distributions for taxable years ending on or before December 31, 2011, the 

IRS revisited the matter in 2017, when it effectively made the prior safe harbor permanent, 

albeit with a higher 20% cap and significantly more specific requirements on pro-ration 

mechanics.   

This new guidance retains all of the other mechanical and procedural 

requirements of the 2017 safe harbor, but lowers the minimum required aggregate percentage 

of cash back to 10% from 20% for distributions declared on or after April 1, 2020 and on or 

before December 31, 2020.   

While the circumstances facing REITs today vary broadly by property type and 

capital structure, each REIT is finding its own way through the pandemic and the destruction 

wrought on patterns of commerce and spending.  This new IRS guidance provides another 

tool in the arsenal to weather the storm.   

Adam O. Emmerich Jodi J. Schwartz 

Robin Panovka Joshua M. Holmes 
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Managing Human Resources in a Challenging Economic Environment 

This memorandum identifies and discusses key considerations relating to the management of 
human resources during the COVID-19 pandemic. While the current environment presents challenges 
across all sectors of the economy, it is essential to recognize that business conditions vary widely among 
different industries and even within specific categories of business. What makes sense for a company hit 
hard by the crisis may not be appropriate for a financially secure enterprise. Each company must continue 
to design and implement the compensation programs that will most effectively preserve its human capital. 

Consider ESG-Related Performance Goals. The current environment presents an opportunity for 
companies to rethink the form and substance of compensation programs and to introduce ESG-related 
performance goals for company incentive plans. Items of particular relevance for this year and beyond 
could include maintaining employment at specified levels, implementing employee training programs that 
position employees to succeed in a rapidly changing economy or to service customers in a socially 
distanced world. A balanced approach that includes traditional financial goals, together with ESG-related 
metrics, is most likely to garner support from the proxy advisory firms. 

2020 Performance in an Uncertain Financial Climate. While the current circumstances may 
prompt compensation committees to reexamine the framework for incentivizing employees, it will be 
important for directors to retain discretion to assess and reward performance during 2020. Due to the 
unpredictability of today’s business environment, it may not be possible for compensation committees to 
reset 2020 financial performance goals. Companies could, however, consider using qualitative objectives 
that focus on changes in business operations that are necessitated or informed by the COVID-19 crisis. A 
combination of flexible objectives and director discretion may prove the most effective framework for 
2020. ISS has signaled that it will be receptive to changes to performance goals for 2020 annual bonus 
plans, subject to prompt disclosure of the rationale for these changes. Whatever path a company chooses, 
it should be mindful to accrue for the potential payment of 2020 annual bonuses.  

Proactively Manage Equity Plan Share Reserves. For those companies with dwindling equity plan 
share reserves that typically grant equity awards based on a dollar value, consider reducing the number of 
award shares to take into account lower stock prices. In addition, granting full value awards (e.g., RSUs 
and PSUs) in lieu of options will limit share usage. Companies with a low number of available plan shares 
or whose shares (and equity awards) have significantly declined in value, may wish to consider granting 
long-term cash awards in addition to, or in lieu of, annual equity grants. 

Cautiously Consider Repricing Underwater Stock Options. Repricing stock options generally 
requires shareholder approval, and ISS is predisposed to recommend against a repricing. Assuming that 
shareholder approval is not a significant impediment to repricing, it is essential to understand the 
perspectives of all key constituencies, including employees who do not receive equity awards and other 
employees who have experienced compensation reductions or job eliminations.  

To Conserve Cash, Consider Substituting Equity for Traditional Cash-Based Compensation. If a 
company has an adequate share reserve, it can use unrestricted shares or restricted stock units/restricted 
shares (that vest at year end) from a shareholder approved plan as a substitute for base salary. For those 
companies that lack sufficient shares under their equity plans, NYSE and Nasdaq rules exclude from the 
shareholder approval requirements an executive’s election to receive shares from the company at fair 
market value in lieu of after-tax cash compensation. A similar approach may be taken with respect to 
annual bonus payments. Finally, in order to foster a spirit of common purpose, companies may wish to 

mailto:Publications@wlrk.com


Wachtell, Lipton, Rosen & Katz 
 
 

 

-2- 
 

consider granting equity awards to the broader employee population or adopting a broad-based employee 
stock purchase plan. Companies utilizing their equity plans for unrestricted share grants should be 
mindful of plan provisions requiring minimum vesting periods.  

Manage Reductions in Force. Managing reductions in force as humanely as possible is 
fundamental to the relationship between a company and its employees. In addition to meeting federal and 
state law considerations (COBRA, WARN Act, etc.), companies must consider the degree to which they 
can provide severance and health care continuation. Many boards and senior leadership teams that have 
instituted reductions in force and compensation reductions have simultaneously imposed reductions in 
executive and director compensation. Providing clear and prompt communication of these changes is 
essential to employee morale. Companies should take care to consider and memorialize the impact of 
compensation reductions on existing severance rights and other employee benefits that are based on levels 
of base salary.  

Stay Nimble and Be Prepared for Change. The impact of the pandemic has varied across sectors 
and even among differently situated companies within individual sectors. There is no one size fits all 
approach to managing human resources in the current climate. Human talent is more vital than ever and 
companies should be prepared to act quickly if a key contributor is at risk of exiting. Similarly, those 
companies that have reduced their work force and compensation to ensure their long-term survival should 
plan ahead for the time when they can restore their work force and compensation levels.  

Understand the Regulatory Environment. Companies that avail themselves of federal assistance 
under the recent stimulus programs should understand any commitments being made with respect to 
maintaining payroll and employment levels and the limitations on annual compensation and severance 
that may apply. 

Take Stock of Change-in-Control Protections. Companies with historically low stock prices are 
vulnerable to shareholder activism and/or opportunistic, unwanted takeover attempts. These types of 
events can disrupt a target’s employees, whether or not a transaction ultimately occurs. It is as important 
as ever to review, understand and strengthen, if necessary, compensation-related arrangements that will 
stabilize company leadership if faced with the threat of a change of control or an activism campaign. 

Stock Ownership and Hold to Retirement Policies. Companies should evaluate their stock 
ownership and hold to retirement policies. A significant decline in stock prices may cause executives to 
fall below required ownership thresholds. Since the portion of compensation delivered in the form of 
equity awards has increased significantly over the years, companies may wish to consider policies that 
accommodate a reasonable degree of investment diversification, including with respect to equity awards 
that vest in the future.  

* * * * 
Given the fluidity of developments in the current environment, it may be prudent for 

compensation committees to schedule additional meetings to more effectively monitor and react to those 
significant shifts in our economy that will impact company employees. Decisions should be grounded in, 
and appropriately respond to, the company’s particular circumstances.  

Jeannemarie O’Brien 
Andrea K. Wahlquist 
Adam J. Shapiro 
 

David E. Kahan 
Michael J. Schobel 
Erica E. Bonnett 
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Nasdaq Adopts Temporary COVID-19 Exception to Shareholder Approval Rules 

Responding to the urgent need of many companies to raise capital as a 

result of the COVID-19 pandemic, Nasdaq has temporarily exempted, through June 30, 

2020, certain private placements from its shareholder approval rules. 

Nasdaq Rule 5635(d) requires shareholder approval prior to an issuance, 

other than a public offering, of common stock (or securities convertible into or 

exercisable for common stock) which equals 20% or more of the common stock or voting 

power outstanding before the issuance, at less than the “Minimum Price,” defined as the 

lower of (i) the official closing price immediately preceding the signing of the binding 

agreement or (ii) the average official closing price of the common stock for the five 

trading days immediately preceding the signing of the binding agreement.  While there is 

an exception where the delay in securing stockholder approval would seriously 

jeopardize the financial viability of the company, Nasdaq recognized that it may not be 

available in the current environment.  For example, a company may need additional cash 

to pay employees during a period of decreased or no revenue, but its viability may not be 

in jeopardy.   

Nasdaq therefore adopted rule 5635T, to provide additional flexibility to 

raise capital without shareholder approval.  To rely on the new exception, the company 

must execute a binding agreement governing the issuance, submit the required notices 

and obtain Nasdaq approval (if required) by June 30, 2020, and issue the securities within 

30 calendar days of the date of the binding agreement.  The exception is limited to 

circumstances where the delay in securing shareholder approval would (i) have a material 

adverse impact on the company’s ability to maintain operations under its pre-COVID-19 

business plan; (ii) result in workforce reductions; (iii) adversely impact the company’s 

ability to undertake new initiatives in response to COVID-19; or (iv) seriously jeopardize 

the financial viability of the enterprise.  The company must also demonstrate that the 

need for the transaction is due to circumstances related to COVID-19 and that the 

company undertook a process designed to ensure that the proposed transaction represents 

the best terms available to the company.  The exception is not available for the 

shareholder approval requirements related to equity compensation (except to allow senior 

management to participate in the transaction in limited circumstances), changes of control 

and acquisitions of stock or assets of another company. 

The temporary Nasdaq rule goes further than the New York Stock 

Exchange’s recent waivers to its shareholder approval rules, by allowing private 

placements that exceed the 20% threshold even if they do not meet the Minimum Price 

requirement.  The new rule should facilitate time-critical capital raising by Nasdaq-listed 

companies affected by the COVID-19 pandemic.   

Victor Goldfeld 

mailto:Publications@wlrk.com
https://www.sec.gov/rules/sro/nasdaq/2020/34-88805.pdf
https://www.wlrk.com/webdocs/wlrknew/WLRKMemos/WLRK/WLRK.26905.20.pdf
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Top 10 Tax Issues in the COVID-19 Downturn 

Companies considering transactions relating to their existing debt or 

equity in the current market environment should be mindful that these transactions 

can result in current tax liabilities or affect the amount of net operating losses 

(“NOLs”) or other tax attributes that would otherwise be available to shelter 

taxable income in the future.  In addition, companies raising new financing 

(whether debt or equity) should be mindful of tax implications.  Finally, companies 

should consider the tax impact on them of the recently enacted Coronavirus Aid, 

Relief, and Economic Security Act (the “CARES Act”).  Top tax considerations to 

keep in mind during the COVID-19 downturn are as follows (with embedded 

hyperlinks for additional detail): 

1. Transactions involving a company’s debt obligations can give rise to taxable 

cancellation of debt income (“CODI”).  In particular, companies should be aware 

that CODI can arise in unintuitive circumstances, including debt-for-debt 

exchanges, debt amendments, debt-for-equity exchanges and debt repurchases by 

affiliates.   

 

2. CODI may be excluded from income if the borrower (or, a partner if the 

borrower is a partnership) is in bankruptcy or insolvent, but the borrower must 

“pay a price” for this benefit by reducing tax attributes (e.g., NOLs, and potentially 

even asset basis).   

 

3. Tax rules alleviate the impact of CODI triggered by a debt-for-debt 

exchange or a debt amendment by creating deductible “original issue discount” on 

the new or amended debt instrument, but in some cases deductions of such original 

issue discount may be deferred or even disallowed.   

 

4. Private equity funds acquiring debt obligations of their portfolio companies 

should be aware that the acquired debt may not be fungible with the remainder of 

the issue.   

 

5. Lenders to U.S. companies might request credit support from the borrower’s 

foreign operations (e.g., foreign subsidiary guarantees or pledges of more than 

66.66% of foreign subsidiary stock).  Despite favorable recent IRS regulations, this 

credit support still can potentially give rise to a tax liability for the U.S. borrower.   
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6. Companies issuing debt that is not “plain vanilla” should consider the impact 

of any contingencies or “pay-in-kind” (“PIK”) features on the timing and amount 

of interest deductions and, in the case of convertible debt, potential withholding on 

“deemed” dividends and treatment of related hedges.  

 

7. Changes in a corporation’s equity ownership—including accumulation by 

new or existing owners and equity issuances or buybacks—can result in limitations 

on the corporation’s ability to use its NOLs against future income.  The rules are 

highly fact-specific.  Corporations with significant NOLs frequently confront two 

critical questions:  (1) whether a transaction involving the corporation’s stock will 

trigger an “ownership change” giving rise to NOL limitations and (2) if so, what is 

the resulting annual limitation (and what would the amount and timing of NOL 

utilization be in the absence of the limitation).   

 

8. Because acquisitions and dispositions of a public corporation’s stock by “5% 

shareholders” may trigger an ownership change, some public corporations with 

significant NOLs have implemented or considered implementing “NOL pills.”  An 

NOL pill has many implications, which may or may not make it an appropriate 

mechanism, depending on a corporation’s particular circumstances.  In most cases, 

the CARES Act changes are not likely to affect the desirability of an NOL pill. 

 

9.   A holder of stock that does not participate in corporate growth may be 

required to include amounts in income as a dividend even if no cash dividend is 

paid (so-called “phantom” income).  If the holder is not a U.S. person, the issuer 

may have a related withholding obligation.   

 

10. Companies should consider whether they can boost their liquidity position 

by taking advantage of favorable changes relating to NOL utilization in the 

CARES Act.  

 

Debt and equity transactions undertaken in the context of the 

COVID-19 downturn raise tax issues that may be subtle or unexpected.  Tax 

advisors should be involved early in the process.  For a more detailed discussion of 

our “top 10” list, please see the appendix below. 

 

Deborah L. Paul 

Tijana J. Dvornic
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Appendix 

DEBT TRANSACTIONS 

• Cancellation of Debt Income and Attribute Reduction.  In the current

downturn, a company might consider buying back debt, refinancing, amending 

existing debt terms, or engaging in a debt-for-debt exchange or stock-for-debt 

exchange.  Each of these transactions can result in CODI.  If a taxpayer repays (or 

repurchases) debt for less than the amount it borrowed, the taxpayer generally 

recognizes taxable income equal to the difference.  For example, if a taxpayer 

borrows $100 and later repays the debt for $60, the taxpayer is generally taxed on 

the difference, the CODI, of $40.  Thus, buying back debt can give rise to CODI.   

Further, CODI can arise in circumstances that one might not expect.  For 

example, if debt is trading at a discount, the borrower exchanges new debt for the 

old debt or otherwise amends the old debt, and the new or amended debt reflects 

changes in terms that are economically significant (e.g., significant changes to the 

interest rate or term to maturity), then the borrower generally recognizes CODI 

equal to the difference between the face amount of the old debt and the trading 

price of the new or amended debt at the time of the exchange.  Indeed, the same 

result can arise if debt is trading at a discount and the borrower issues equity, with 

a value equal to the debt, in exchange for the debt.  And, in yet another variation, 

CODI can be triggered if an affiliate of the borrower repurchases the debt, even if 

the debt remains outstanding.  If the borrower is a partnership for U.S. tax 

purposes, any CODI arising from a transaction in partnership debt is includible in 

income at the partner level. 

The tax rules alleviate the result if CODI arises in a Title 11 bankruptcy case 

or if the taxpayer is insolvent (as specially determined under tax principles).  In 

those cases, the borrower is entitled to exclude CODI from income (in the case of 

the insolvency exception, up to the amount of the insolvency) but is required to 

reduce tax “attributes,” such as NOLs and, potentially, asset basis.  In effect, in 

these circumstances, the rules defer taxation by excluding CODI that would 

otherwise be taxable currently (a benefit to the borrower) but reducing attributes 

that would otherwise reduce future taxes (a detriment to the borrower).  If the 

taxpayer runs out of tax attributes to reduce, i.e., CODI exceeds the amount of 

attributes (such excess often referred to as “black hole CODI”), there is no further 

consequence.  The taxpayer benefits from the exclusion of the black hole CODI 

without any corresponding detriment.  If the borrower is a partnership for U.S. tax 

purposes, exclusions of CODI under the bankruptcy or insolvency exception are 

applied at the partner level, depending upon each partner’s characteristics. 
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Issuers or their affiliates engaging in transactions relating to historic debt 

should consider whether they will incur CODI; and, if so, whether it will be 

excludible and to what extent tax attributes will be reduced; or, if not excludible, 

whether the taxpayer has NOLs to absorb the CODI.   

• Potential Deferral—or Disallowance—of Interest and OID Deductions.  In

the context of a debt-for-debt exchange or debt amendment, the tax rules generally 

alleviate the CODI sting by treating the new or amended debt as having been 

issued with “original issue discount” (“OID”) equal to the difference between the 

face amount of the new or amended debt and the trading price of the new or 

amended debt at the time of the exchange or amendment.  Such OID is generally 

deductible as interest over the remaining term of the new or amended debt, but this 

deduction may be deferred until the OID is paid in cash (if the yield to maturity 

equals or exceeds the applicable federal rate plus 5%) or disallowed (to the extent 

the yield to maturity exceeds the applicable federal rate plus 6%).  Disallowance of 

interest and OID deductions is particularly inefficient in that those deductions 

would otherwise offset the CODI on the debt-for-debt exchange or debt 

amendment (albeit in later years).  Notably, however, the above deferral or 

disallowance limitations do not apply if the new or amended high-yield debt has a 

term of five years or less. 

• Lack of Fungibility.  Instead of the issuer buying back its debt, companies

sometimes consider having a party related to the issuer buy a portion of the issuer’s 

debt.  For example, a private equity fund might consider buying debt of its 

portfolio company.  Such related party acquisitions may give rise to CODI, just 

like acquisitions by the issuer of its own debt.  In addition, where such purchase 

involves less than all of the debt in a particular issue, the debt held by the related 

party may no longer be “fungible” with the debt held by third parties (as the 

transaction may cause the debt held by the related party to have different tax 

characteristics from the debt held by unrelated parties), potentially affecting 

trading.  In such circumstances, companies should consider whether the debt could 

instead be purchased by a party that is unrelated, for tax purposes, to the issuer. 

• Foreign Credit Support.  U.S. companies raising new debt or amending

existing debt might face requests from lenders for enhanced credit support in the 

form of guarantees or asset pledges by foreign subsidiaries, or pledges of more 

than 66.66% of foreign subsidiary stock.  Internal Revenue Code Section 956 

historically impeded such arrangements by giving rise to a “deemed” dividend 

from the relevant foreign subsidiary, taxable to the U.S. borrower.  Recent IRS 

regulations took most of the teeth out of this provision by generally allowing the 

U.S. borrower to deduct 100% of the amount of the dividend, but exceptions 
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remain.  See our prior memo.  In addition to holding period requirements and 

exceptions for “hybrid dividends,” a deduction may not be available for deemed 

dividends from a foreign subsidiary that has positive “earnings and profits” (as 

determined under U.S. tax principles) in a current year, but accumulated deficits 

due to prior year losses.  Borrowers considering guarantees by loss-making foreign 

subsidiaries should consider the possibility and impact of a “springing” Section 

956 dividend if and when the foreign subsidiary turns a profit. 

• New Debt Issuances.  A company issuing a debt instrument with unusual 

features should consider the tax implications.  For example, any contingencies 

relating to interest or principal payments (e.g., an increase to the interest rate upon 

the occurrence of certain events), the likelihood of which is not “remote,” may 

cause a corporate bond to be treated as a “contingent payment debt instrument.”  In 

such case, the timing and amount of the issuer’s interest deductions (and the 

holder’s interest inclusions, as well as the character of any gain) may be affected.  

PIK features can also have an unexpected impact:  if the yield on a debt instrument 

exceeds certain thresholds (see above), a PIK option could result in deferral of OID 

deductions until paid in cash or even disallowance.  These deferral and 

disallowance rules generally do not apply, however, if a significant portion of the 

interest is paid in cash by the fifth anniversary of issuance.  Finally, issuers of 

convertible notes should be aware that certain adjustments to the conversion 

ratio—notably including adjustments on account of cash dividends paid on 

common stock—may give rise to a “deemed” dividend on the note, and, if the 

holder is not a U.S. person, a related withholding obligation to the issuer.  

Convertible debt issuers should also consider any related derivatives (e.g., a call on 

the issuer’s stock held by the issuer of the debt or a warrant on the issuer’s stock 

issued by the issuer of the debt), including the implications of integrating the 

convertible note with the derivative for tax purposes.  Finally, interest deductions 

on convertible subordinated debt issued to fund an acquisition can be disallowed.   

STOCK TRANSACTIONS 

A corporation might consider buying back stock, issuing new stock (for cash 

or as part of an acquisition of a target company), exchanging stock for debt or 

being acquired.  As well, new or existing stockholders may increase their holdings.  

These transactions all implicate a potential limitation under Internal Revenue Code 

Section 382 on the corporation’s ability to use NOLs and other tax attributes after 

the transaction.  Whether the limitation applies, and whether the limitation, if it 

does apply, imposes a constraint on the use of NOLs, is highly fact-dependent. 

https://www.wlrk.com/webdocs/wlrknew/WLRKMemos/WLRK/WLRK.26268.18.pdf
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• Limitation on NOL Carryforwards.  Congress has long been concerned 

about “trafficking” in losses, such as scenarios where an acquiror acquires a 

corporation with NOLs in order to apply the target’s NOLs from a pre-acquisition 

year against the acquiror’s income.  Internal Revenue Code Section 382 impedes 

trafficking in losses, but also sweeps much more broadly, as it does not require an 

acquisition in a single transaction.  Under Section 382, if a corporation undergoes 

an “ownership change” (generally, a greater than 50 percentage point increase in 

ownership over a three-year period by holders or “public groups” that each own at 

least 5%), then the corporation may not carryforward its pre-ownership change 

NOLs to offset future taxable income in excess of a specified annual threshold. 

Thus, corporations with NOLs confront two critical questions:  (1) whether a 

transaction triggers an ownership change and (2) if so, what is the resulting 

limitation on annual NOL utilization and what amount of NOLs would be utilized, 

and when, in the absence of the limitation.   

As to the 50% test for an ownership change, the calculation cumulates 

changes in ownership generally over the past three years.  Thus, although a 

particular transaction might involve far less than 50% of the corporation’s stock, 

when taken together with other transactions during the testing period, the 

transaction might cause the corporation to undergo an ownership change.  And 

even if it does not, it is worth understanding how close a corporation is to the 50% 

threshold in order to be prepared for subsequent transactions.  For example, 

suppose a public corporation has three large shareholders each of whom owned no 

stock two years ago and now owns 16%, with the public owning the remaining 

52%.  If the corporation buys back 5% of its shares from the public, an ownership 

change would occur (as the aggregate ownership of the three large shareholders 

would have increased from zero to 50.5% (i.e., 48/95) during the testing period).   

If an ownership change occurs, the baseline annual limit on NOL utilization 

is the product of the corporation’s equity value immediately before the ownership 

change and the applicable “long-term tax-exempt rate” (1.47% for ownership 

changes occurring in May 2020).  The annual NOL limitation may be increased 

during the five-year period following an ownership change if a corporation sells 

“built-in gain” assets during that period.  Indeed, a 2003 IRS Notice further 

ameliorated the impact of an ownership change by providing that an actual sale of 

“built-in gain” assets was not required for the limitation to be increased.  Rather, 

the mere ownership of such assets could suffice.  Recently proposed IRS 

regulations would override the 2003 Notice for ownership changes occurring after 

the regulations are finalized, significantly limiting the potential increase in the 

annual NOL limitation above the baseline limit.  See our prior memo.   

http://www.wlrk.com/webdocs/wlrknew/WLRKMemos/WLRK/WLRK.26527.19.pdf
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• NOL Pills.  In light of the possibility that acquisitions and dispositions of 

stock by 5% shareholders of publicly traded corporations may trigger an ownership 

change, public corporations with significant NOLs or other tax attributes 

sometimes consider implementing an “NOL pill” to deter acquisitions of stock that 

would result in, or increase the ownership by, 5% shareholders.  As of the date of 

this memo, 12 companies have adopted NOL pills since the COVID-19 outbreak 

began.  An NOL pill has many implications, which may or may not make it an 

appropriate mechanism, depending on a corporation’s particular circumstances.  In 

most cases, the tax law changes in the CARES Act are not likely to affect the 

desirability of an NOL pill because, as discussed below, the CARES Act has little 

impact on NOL carryforwards to 2021 and subsequent years. 

• “Phantom” Income on Non-Participating Stock.  A holder of stock that 

does not participate in corporate growth (“Tax Preferred Stock”) may be required 

to include amounts in income as a dividend even if no cash dividend is paid (so-

called “phantom” income).  By the same token, an issuer of Tax Preferred Stock 

may be required to withhold tax on phantom income of a foreign holder.  Stock 

that is entitled to receive dividends along with the common stock on an as-

converted basis and to receive assets on liquidation no less than what it would 

receive on an as-converted basis is generally not considered Tax Preferred Stock.  

In a quirk, the tax rules do not take account of a conversion right itself in 

determining whether stock is Tax Preferred Stock.  In the case of a new issuance of 

stock that is preferred stock for state law purposes, consideration should be given 

to whether the stock will give rise to phantom income.  

POTENTIAL LIQUIDITY FROM CARES ACT CHANGES 

The CARES Act was intended to enhance taxpayers’ near-term liquidity by 

temporarily liberalizing rules enacted in 2017 relating to NOLs, interest expense 

deductions and alternative minimum tax credits.  See our prior memo.  Companies 

would be well-served to analyze whether they are entitled to claim a refund of 

prior years’ taxes and whether near-term tax obligations will be reduced as a result 

of the CARES Act. 

• NOL Carrybacks Permitted.  The CARES Act permits NOLs incurred by 

corporations in 2018, 2019 and 2020 to be carried back five years.  Prior to 

enactment of the CARES Act, NOLs generally could only be carried forward, not 

back.  The new five-year carryback period could be especially valuable for 

corporations with capacity to carry back losses to 2017 (or a prior year), as such 

losses would reduce taxable income that was generally taxed at a 35% corporate 

rate (rather than the current 21% rate).  

https://www.wlrk.com/webdocs/wlrknew/WLRKMemos/WLRK/WLRK.26881.20.pdf
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• Suspension of 80% Limitation.  The CARES Act permits NOLs arising in 

tax years beginning after December 31, 2017 to eliminate 100% of taxable income 

in tax years beginning before January 1, 2021, rather than only 80% of taxable 

income under pre-CARES Act law. 

• Change in Calculation of 80% Limitation.  The 80% limitation on NOL 

carryforwards that will apply again beginning with carryforwards to 2021 will be 

calculated in an improved manner in that taxable income will be determined 

without regard to deductions under Internal Revenue Code Section 250 (deductions 

taken by multinationals and exporters) or Section 199A (deductions taken by 

owners of certain businesses held in partnerships or other pass-through entities).   

• Increased Limit on Interest Expense Deductions.  Prior to enactment of the 

CARES Act, interest expense deductions were limited to 30% of “adjusted taxable 

income.”  The CARES Act changes the limit to 50% for 2019 and 2020 (with 

special rules for partnerships for 2019).  Furthermore, under the CARES Act, 

taxpayers may use 2019 adjusted taxable income to calculate the limit for 2020.  

• Alternative Minimum Tax Refunds.  The CARES Act accelerates the 

ability to claim refunds of corporate alternative minimum tax credits that became 

refundable following the repeal of the corporate alternative minimum tax in 2017.  
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Creating Liquidity during the COVID-19 Pandemic: Convertible Bonds 

In the face of unprecedented shocks to their businesses and uncertain 

future cash flows, companies have, for the past two months, taken aggressive steps 

to stockpile liquidity: first by drawing existing lines of credit and then by exploring 

more creative options.  Among the most popular approaches over the past month 

has been the issuance of convertible bonds: the number and volume of these 

offerings in April represented a massive jump in this activity by a variety of 

historical metrics. 

These instruments can be an elegant solution for many companies in 

need of financing in the current environment: they typically bear interest at lower 

rates than regular-way debt (which is particularly attractive when businesses are 

looking to build and preserve as much cash as possible), contain few restrictions on 

the operations of the company, as a result are relatively quick to negotiate and 

execute, and generally set the conversion price at a substantial premium to current 

market price so that the dilution to stockholders is less than the result of a straight 

equity offering.  The market has also developed complex derivative products 

(including call-spread transactions and capped calls) to help companies hedge this 

risk of dilution. 

From the investor’s perspective, in the face of uncertain equity 

markets and relatively low equity values, the debt portion of these instruments 

provides a hedge on equity downside, and the conversion feature provides an 

opportunity to capitalize on an economic recovery.  

But these instruments, like any other financial products, are not 

without their tradeoffs.  Listed below are some considerations for companies 

considering issuing convertible debt: 

 Examine Existing Debt:  A company’s existing debt documents may

treat convertible notes (and any related derivative transactions) in

unexpected ways, including by prohibiting them altogether, restricting

the company’s ability to make required payments on such instruments or

treating certain events under the convertible notes or derivatives as

defaults under the existing debt.  Before embarking on a convertible

offering, an issuer should scour its existing debt documents and create a

plan to obtain any required consents from existing creditors.

W/3731979 
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 Scrutinize the Hedge:  While on their face, hedging products offer

promising solutions to the equity dilution that convertible notes can

create, companies should focus on the hedge-specific risks before

entering into this portion of a convert transaction.  First, their upfront

cash costs can be substantial.  Second, their terms are somewhat opaque

and complex, and at their core give the counterparties broad discretion

over many aspects of the transaction, including calculating the costs of

unwind and, under certain circumstances, adjusting the economics of the

deal.  This is particularly true if the company undertakes a significant

corporate transaction during the life of the bonds, such as a spin-off or

business combination.  While in some instances it is possible to negotiate

bespoke adjustments up front, such transactions can trigger substantial

cash costs under the convertible notes and (oftentimes in unexpected and

unpredictable ways) under any related derivative instrument.  When

considering these instruments, issuers should take into account any short- 

or long-term plans they may have to engage in such transactions.

 Analyze the Model:  Issuers should work with their financial advisors to

model various scenarios (including the impacts of payment of cash

dividends and of potential fundamental corporate transactions) and the

associated costs (including any resulting adjustments to the conversion

rate and their impact on expected dilution), so that they have a full

picture of the potential costs of these instruments.  Issuers should also

anticipate a short-term impact on their stock price, which can be negative

(as a result of potential dilution and hedging activity by purchasers of

notes), consider their tolerance for such an impact, and evaluate whether

a contemporaneous derivative transaction by the issuer may mitigate

some of these effects.

 Focus on Tax and Accounting:  These products raise complex and

important questions with respect to tax and accounting treatment.  Issuers

should involve their tax and accounting advisors early in the process,

especially in transactions involving hedges, so that they can fully

understand the options and tradeoffs and craft the instruments in ways

that will suit their particular needs.

Gregory E. Pessin 

Emily D. Johnson 

Neil M. Snyder 

Wachtell, Lipton, Rosen & Katz 
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Update on COVID-19 Impacts on Landlords of Retail Debtors 

As we explained in our memo last month, the severe financial pressures on 

retailers resulting from the COVID-19 pandemic have led to unprecedented rulings 

affecting the rights of commercial landlords in chapter 11 cases.  In particular, we noted 

that one of the Bankruptcy Code’s core protections for landlords, the requirement that 

debtors make current payments of rent (subject to one 60-day extension) on their 

commercial leases, had been overridden in some recent retail bankruptcies.   

Since our previous memo, the bankruptcy court in the Pier 1 case has issued a 

decision explaining its ruling relieving the debtor of its obligation to pay rent on a current 

basis.  The court explained that the pandemic had made it impossible for the debtor to 

generate any revenues, even from liquidation sales, and that severe cost-reduction 

measures were required to preserve value for all stakeholders.  It held that, despite the 

statutory requirement to pay rent on commercial leases, the Bankruptcy Code provides no 

remedy for a debtor’s failure to make such payments, and it would not require the debtor 

to allocate its scarce resources to the payment of landlords, alone among all of its 

creditors.  Rather, the court held that, like other post-petition creditors providing goods 

and services to debtors, the landlords were entitled only to an administrative claim for 

unpaid rent.  The court also offered debtors a potential roadmap for objecting to such 

claims, noting that it had not yet decided “whether the government-mandated closures 

constitute a taking sufficient to merit the non-payment of rent,” or whether performance 

might be “excused due to impossibility, impracticability, or frustration of purpose.” 

The court in the Modell’s case has recently granted relief similar to that approved 

in Pier 1, and several other debtors whose businesses are dependent on in-person 

consumers have asked to be able to defer their rent beyond the first 60 days, including  

J. Crew, True Religion, Cinemex, and Stage Stores.  In light of the steep declines in retail

sales (reported to be 16.4% for April in May 15’s New York Times), it can be expected

that more requests for rent relief in bankruptcy are likely to come.

The Pier 1 decision runs counter to the general understanding that the Bankruptcy 

Code compels a debtor to pay its landlords on a current basis, unlike other post-petition 

creditors.  It attempts to address today’s unprecedented situation, where debtors are 

unable to utilize their stores even to conduct going-out-of-business sales yet would be 

required to pay landlords, to the detriment of every other constituency.  The decision, 

which is currently on appeal, will have a significant impact on debtors’ ability to 

reorganize in these trying circumstances and whether landlords will have no alternative 

but to serve as involuntary financers of their tenants’ bankruptcy cases.   

Scott K. Charles 

Amy R. Wolf  

Michael H. Cassel 
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Reopening to a New Normal:  Considerations for Boards 

As coronavirus infections begin to decline, a number of states have started to 

ease restrictions on public activity and permit businesses to resume normal 

operations.  However, COVID-19 remains a threat that will likely persist into the 

remainder of the year and perhaps longer.  Going forward, companies not only face 

an altered economic landscape but also heightened scrutiny on leadership, risk 

management and relationships with employees, customers and other stakeholders.  

While the development and execution of a “reopening plan” is a management 

function, boards of directors should be familiar with the major elements of that 

plan for their companies.  Set forth below are some considerations for boards in 

preparation for a return to a “new normal”:  

 Employee, Customer and Supplier Health and Safety.  While every

company will face challenges specific to its operations and industry,

boards generally can expect increased focus on the safety and well-being

of its personnel and, where applicable, customers and suppliers.

Companies will need to consider when, how and at what pace to bring

employees back into the workplace, and the extent to which employees

should be encouraged to continue to work from home, where possible,

even after government regulations permit their return.  Before employees

(and customers, suppliers and guests) start to return to work spaces and

company properties, companies should review their health and safety

policies and procedures, including with reference to any applicable

federal, state, local or industry guidelines.

 Regulatory Compliance.  The pandemic has prompted a slew of

regulatory responses from all levels of government globally.  Companies

and boards should ensure that compliance and oversight policies have

been reviewed and, if necessary, updated to cover any new regulations

and that management is prepared to deal with a potential increase in

regulatory scrutiny.

 Scenario Analysis.  Boards should review and understand management’s

plans for operating while the pandemic continues, including under

different assumptions as to duration and severity.

 Capital Allocation Review.  Liquidity remains a key concern and boards

should continue to evaluate different strategies for preserving liquidity.

mailto:Publications@wlrk.com
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For companies that remain well capitalized, boards may wish to consider 

strategies for enhancing financial stability and to review contingency 

plans for addressing potential shortfalls in a worst-case scenario. 

 Medium and Long-term Strategic Planning.  Although the pandemic has

thrown many long-term strategic plans into disarray and much

uncertainty remains, to the extent possible, boards should continue to

consider medium- and long-term outcomes when making short-term

decisions.  Longer-term plans should be reassessed over time as the

impact of the pandemic becomes more clear.

 Stakeholder Engagement and Transparency.  Investors and stakeholders

are keen for insight into how companies are performing during the

current crisis.  Recognizing this, the U.S. Securities and Exchange

Commission has called on companies to provide “as much information as

is practicable regarding their current financial and operating status, as

well as their future operational and financial planning.”  As companies

reopen, unexpected issues may arise.  Boards should work with

management to develop a general approach to communications with

shareholders and other stakeholders, oversee timely disclosures and

remain prepared to respond directly and in a cohesive manner to rapidly

developing events and stakeholder concerns.

 Revisiting ESG.  Certain ESG concerns, notably climate-related risks,

have taken a back seat to social concerns in recent months.  However,

boards should continue to identify the ESG risks that affect their

company and devise long-term solutions.  Major investors including

BlackRock and State Street have indicated that they remain concerned

about sustainable long-term value creation, including how companies

address climate-related risks.  Diversity and human capital management

issues also remain major concerns for many investors.  Boards should

seek to understand and, where necessary, oversee management’s steps to

address any outsized impact of the crisis on stakeholders.

 Activism and Takeover Preparedness.  While some activist investors

have opted to settle or postpone their campaigns until the pandemic

passes, continued stock price volatility means many companies remain

vulnerable to activist campaigns.  Boards should remain prepared for a

resurgence in activism as the threat of COVID-19 recedes.  Board actions

and performance during the pandemic will be among the items subject to

activist scrutiny.  Takeover activity is also likely to increase as

https://www.sec.gov/news/public-statement/statement-clayton-hinman
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companies emerge from the pandemic, particularly if valuations continue 

to be depressed and do not reflect the full value of the company’s future.  

Companies should be prepared to respond to takeover approaches, 

including potential unsolicited bids.  

 Updating Risk Oversight Processes.  The current pandemic has

underscored that risk management is a dynamic process.  Lessons from

the pandemic will provide a company-specific guide for improving

various facets of board risk oversight, including the allocation of

responsibilities within the board and its committees, coordination with

management, and access to information and expertise.

 Preserving Culture and Purpose.  The pandemic has placed significant

strains on many companies and may have exposed fault lines in a

company’s culture and purpose.  Boards should take stock of the

company’s performance thus far, particularly how the company’s actions

have aligned with its core values, and identify strategies to improve

culture, if needed, and foster cohesion.  As always, the tone is set from

the top, and the example set by boards and senior leadership will drive

the company’s culture.

The pandemic has presented boards with a host of unforeseen challenges.  

Much uncertainty remains and the full impact of this pandemic may not be known 

for many months.  While the pandemic has not altered the board’s fundamental 

duties and responsibilities, it has created another layer of complexity for the 

directors who must fulfill them.  Boards should think broadly, remain alert to 

emergent risks and help guide management through the unknowns.  

Andrew R. Brownstein 

Steven A. Rosenblum 

David M. Silk 

William Savitt 

David B. Anders 

Andrea K. Wahlquist 

Sabastian V. Niles 

Carmen X. W. Lu 
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Corporate Governance Update:  EESG and the COVID-19 Crisis 

David A. Katz
and 

Laura A. McIntosh* 

The COVID-19 pandemic has caused a societal crisis of far-reaching 
implications.  For the moment, employee, environmental, social and governance (EESG) 
concerns may appear to have taken a back seat to economic survival, but in the longer 
term, a robust corporate response will require firms to re-evaluate their priorities.  Once 
the economic recovery has begun in earnest, there is likely to be heightened investor 
interest in, and public scrutiny of, key areas of EESG, particularly as they relate to firm 
performance, human capital and enterprise resilience.  The COVID-19 pandemic has 
shown that the nexus between corporate performance and societal wellbeing has never 
been stronger.  The potential role of major corporations in perpetuating global inequities 
and exacerbating the disparate effects of large-scale crises, and their capacity to 
ameliorate human suffering through private sector action in support of government 
initiatives, are indisputable.  For better or worse, the pandemic and future crises are likely 
to increase the extent to which the public perceives large corporations as entities that can 
and should bear a heavy burden of corporate social responsibility.    

Stockholders are compelled by recent events to acknowledge that EESG-
related risks have the potential to affect the creation and preservation of long-term 
wealth.  Corporate disclosures have begun to change accordingly, as both public and 
private companies are focusing on stakeholder-centric communications in response to the 
human capital impact of the crisis.  While EESG-related disclosures generally have been 
presented separately from financial disclosures, the pandemic has blurred the line 
between the two sets of issues.  In the aftermath of the COVID-19 pandemic—itself 
fundamentally an EESG event—investors will want to know whether, and how, firms are 
preparing for a variety of worst case scenarios.  Companies will face increased pressure 
to enhance their disclosure around risk management, particularly with respect to systemic 
crises that are non-financial in origin.     

* David A. Katz is a partner at Wachtell, Lipton, Rosen & Katz.  Laura A. McIntosh is a consulting attorney
for the firm.  The views expressed are the authors’ and do not necessarily represent the views of the
partners of Wachtell, Lipton, Rosen & Katz or the firm as a whole.
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Shifting Priorities 

At the start of 2020, most firms’ EESG priorities likely included climate 
change, pay equity, and gender diversity, and perhaps data privacy and human rights 
abuses.  While these topics have been pushed out of the headlines for now, some EESG 
issues are likely to gain prominence in the post-COVID world.  It is clear, for example, 
that companies must focus on the allocation, treatment, and vulnerability of their human 
capital.  The pandemic has made employee safety—including not just workplace injury, 
but also contagious disease and emotional distress—a top priority.  Consumer-facing 
companies also are working hard to ensure that when they reopen their doors, they do so 
with precautions designed to minimize public health risks for their customers and their 
employees.  Many of these measures—such as frequent sanitizing of equipment and 
surfaces, and the proliferation of contactless transactions—along with an emphasis on 
wellness generally, are likely to persist after the pandemic is past.  For companies 
elsewhere in the supply chain, the pandemic has highlighted the importance of human 
capital.  Businesses are likely to augment the medical resources available to employees, 
presumably with corresponding safeguards for employee privacy.  There may be greater 
support for employees with sick family members and employees who have been 
furloughed.   In addition, the pandemic is likely to have a lasting nationalistic impact as 
nation-states refocus priorities to ensure that they are not relying on foreign countries for 
important items such as pharmaceuticals, vaccines and other crucial supplies. 

Another key issue will be business continuity and resilience.  Companies 
will be expected to bolster their ability to maintain some level of operations even if a 
large portion of their workforce is temporarily incapacitated, whether due to illness or 
another cause.  Corporate leadership should ensure that an emergency temporary 
succession plan is in place, not only for the CEO but also for senior management and 
other key managerial roles.  As a governance matter, to ensure timely and smooth 
transitions in emergency situations, boards of directors should focus on these important 
issues, using the pandemic as a test case, to consider the risks to human capital and how 
to best mitigate them.  Prior to the COVID-19 pandemic, crisis management plans often 
focused on either external crises—such as an earthquake or significant terrorist event—or 
internal crises—such as a plane crash resulting in the death or incapacitation of a CEO—
but not on a scenario that could impact the company’s human capital as well as society at 
large.  Companies would be well-advised to develop contingency plans to operate in such 
an environment.  These contingency plans could include everything from improving 
work-from-home capabilities to drafting succession plans that contemplate the temporary 
incapacity of key members of the senior management team or board of directors.  

Social and economic equity will continue to be a top EESG issue, likely to 
garner even more attention in the aftermath of the COVID-19 pandemic.  The global 
health crisis has exacerbated disparate impacts throughout the world.  This may sharpen 
criticism of executive compensation practices and pay disparities between men and 
women.  In many companies forced to fire or furlough large portions of their workforce, 
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members of senior management were not spared; executive compensation plans were 
revised to show that senior management was “sharing the pain.”  Further afield, 
watchdogs and activists are likely to look at the role of U.S. and multinational firms as 
participants in—if not contributors to—inequities and human rights violations in other 
countries.  Companies may be compelled to audit thoroughly the business practices being 
used in their supply chains, and there may be increased accountability for failures to 
implement strong policies for human rights and human capital at every point along the 
chain.  As the pandemic has made abundantly clear, events in seemingly far-off places 
can cause enormous disruptions at home.  The message for firms is that their own actions 
elsewhere may be subject to greater scrutiny by investors and the general public.   

While climate change is, for the moment, no longer the primary global 
EESG topic of concern, it is likely that in the aftermath of the pandemic, environmental 
concerns will again rise to the fore, along with human capital issues.  In recent months, 
the world has seen the impact of global shutdowns on air quality and pollution, as well as 
the effectiveness of telework for many employees.  The more corporations are perceived 
as social actors, the greater the expectation that they bear responsibility for addressing 
climate change, other environmental concerns, and EESG issues in general. 

Stakeholder-Centric Disclosures 

During the pandemic and recovery, disclosures are likely to become 
increasingly stakeholder-centric.  Stakeholders will want to understand how a company is 
framing the current challenges, its priorities in responding to them, and the potential 
impact on operations and financial position.  Firms should update any disclosures that 
have been overtaken by events—for example, reshuffled priorities, discarded initiatives, 
new or revised debt obligations, and materially modified practices and policies.  There is 
a balance to be struck between consistency and specificity; communications in general 
should be broad enough that they can be tailored to different audiences.  Companies 
should be thoughtful about how and where they communicate, using press releases, SEC 
filings, Twitter, interviews, websites, social media platforms, mass emails, and other 
outlets as appropriate.  Companies should consider how they want to be perceived in 
hindsight as having weathered the pandemic and recovery.   

There is likely to be pressure on companies to put forth analyses of a range 
of hypothetical “what-if” scenarios in order to illustrate how the business is situated 
going forward.  The SEC has sought to assure firms that they can make forward-looking 
statements without undue concern regarding SEC enforcement and litigation.  The Private 
Securities Litigation Reform Act of 1995 (PSLRA) safe harbor protects statements that 
are accompanied by meaningful and up-to-date cautionary statements and not made with 
actual knowledge of falsity.  Accompanying cautionary statements should be closely 
tailored to the specific forward-looking statements, and any hypothetical scenarios should 
be expressly described as possible and theoretical rather than as forecasted or predicted.  
While the SEC has given public companies assurances that the SEC will not pursue 
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enforcement actions against companies that make forward-looking statements that prove 
to be incorrect in hindsight, it remains to be seen whether meaningful disclaimers will 
provide sufficient protection against private litigation. 

In addition, companies may wish to engage with industry experts to 
identify risks with broad effects as well with as experts from outside the industry to think 
creatively about potential scenarios for analysis.  As the pandemic has shown, it may be 
valuable for firms to contemplate, if not prepare for, hypothetical scenarios that have a 
low possibility of occurring but entail a high degree of disruption and harm.  Investors 
will look at risk assessments and EESG disclosures to evaluate corporate resilience in the 
face of disruptions such as pandemics, terrorist activity, cyberattacks, severe climate 
change, and other global crises.   

During this crisis, legally required disclosures should be understood as the 
minimum, as the market and stakeholders are likely to require significantly more 
disclosure from companies.  In order to come through the pandemic with a strong 
reputation and future prospects, a firm will need to disclose what the market wants to 
know, from business, investor, and employee perspectives.  In addition, the uncertainty 
created by the pandemic, which forced most companies to withdraw their earnings 
guidance, may reduce market pressures on companies to put out earnings guidance in the 
first place.  That said, the need to update the market quickly must be balanced with 
governance concerns as well as with careful attention to compliance with Regulation FD.  
The CEO should work internally to make sure that the board is not surprised by any 
public disclosures.  More frequent board or audit committee updates may be advisable in 
order to keep directors abreast of business plan updates, communications strategies, and 
other elements of crisis management.  

Stakeholder Ascendancy 

The COVID-19 crisis has accelerated the nascent shift toward stakeholder-
oriented governance.  It has heightened public expectations that companies will work 
toward meaningful engagement with employees, customers, investors, supply chain 
partners, and the broader community.  Stakeholder-oriented disclosure will be a priority 
for the foreseeable future, and that is likely to be a lasting change.  Investors have seen in 
recent months that stakeholder well-being and EESG factors can be integral to financial 
prosperity.  The blurring of lines between EESG and financial disclosure is also likely to 
endure, as it is now clear that certain EESG issues potentially have a material impact on 
short-term financial returns as well as long-term enterprise value.   

The burden of corporate social responsibility is likely to grow in tandem 
with stakeholder-oriented governance and disclosure.  The private sector has been crucial 
to COVID-19 response in the United States, stepping up to fill preparedness gaps and 
provide essential supplies for distribution on behalf of the federal government.  This was 
the right thing to do, and those firms should reap the deserved rewards of reputational 
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benefits and pride in having assisted the national response effort.  While there may be a 
temptation for some to view private sector contributions during the crisis as an 
opportunity to pressure companies to devote a portion of their capacity to the public good 
on an ongoing basis, thereby shoehorning private companies into a quasi-governmental 
role, this would be unfortunate.  Companies can and will be valued by investors for being 
good corporate citizens, but societal pressure for companies to adopt “stakeholder 
capitalism” would be self-defeating if it results in enterprises that are hamstrung in their 
ability to innovate, grow and create jobs.  At the end of the day, investors will need to 
signal that they are willing to accept potentially less profitable companies that focus on 
the interests of all stakeholders.  If investors are unwilling to do so, then societal 
pressures on investors and firms will increase, making it more likely that governments 
will intervene and adopt regulation of both, as we have already seen in Europe.  That 
intervention will likely create a suboptimal result, which is why The New Paradigm was 
created. 

https://corpgov.law.harvard.edu/2019/02/11/its-time-to-adopt-the-new-paradigm/
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Swiftly Accessing Capital Markets in Uncertain Times 

In spite of the economic upheaval caused by the COVID-19 pandemic, the 

U.S. debt and equity capital markets, though volatile, have proven resilient and 

open for issuers.  The month of May saw the largest common equity offering in 

recent history, in BlackRock’s offering of shares held by PNC, as well as the 

largest common equity offering by a pharmaceutical company, in Regeneron 

Pharmaceuticals’ offering of shares held by Sanofi—with each historic deal 

announced and completed in one week’s time.  Thus far in 2020, over $1 trillion 

worth of corporate debt offerings have taken place, including significant 

transactions by Raytheon Technologies, Gap, and Expedia Group, among many 

others.  Recent experience has shown that this unprecedented moment calls for 

flexibility and creativity in capital raising, and that companies should prepare to act 

swiftly when the need and market opportunities arise, whether through registered 

public offerings, Rule 144A offerings or other private placements.  

 Engage the Board.  Management and the board of directors should be in regular 

communication about the company’s cash flow imperatives—short-, medium- 

and long-term, in both a base-case and a downside scenario.  Directors should 

regularly be apprised of market terms for different financing options, and made 

aware of the tailwinds and headwinds that may affect the timing of a successful 

offering.  If an issuer is properly prepared, an offering can be conducted in a 

matter of days.  In order to be ready to take advantage of markets that can 

change quickly and needs that can arise unexpectedly, it is particularly 

important to have board authorizations in place and pricing committees ready to 

act should the opportunity or need arise.  

 Review Existing Agreements.  It is critical for management to have a solid 

handle on the constraints of issuing equity or debt imposed by a company’s 

existing agreements, be they debt documents, charters, shareholder agreements, 

acquisition agreements, joint venture agreements or other material agreements.  

This understanding will not only inform the size, structure and manner of a 

potential offering, but it will expedite the company’s ability to give necessary 

representations, warranties and opinions to banks underwriting the offering and 

obtain any necessary consents from lenders, shareholders or other 

counterparties.  Where a company has previously granted, or may be requested 

to grant, registration rights, preemptive rights or other governance rights, 

undertaking an offering may require complex coordination among different 

parties on a tight time frame.  
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 Refresh the Shelf.  An eligible company should maintain an effective shelf 

registration statement covering multiple kinds of securities—e.g., common 

stock, preferred stock, depositary shares, warrants, debt securities, convertible 

securities—so that it may opportunistically conduct a registered offering 

through a prospectus supplement without further action by the Securities 

Exchange Commission.  Even well-known seasoned issuers need time to 

prepare and file an effective shelf registration statement, including time to 

obtain required auditor consents.  Issuers ineligible to file automatically 

effective shelf registration statements need considerably more time given the 

requirement that the SEC declare the shelf effective.  Ultimately, having an 

effective shelf registration statement can be the difference between success and 

failure in taking advantage of market opportunities.   

 Focus on Financial Presentation.  The issuer and its auditors, lawyers and 

underwriters must coordinate with one another to make sure that the financial 

statements to be included in the offering document, whether because they are 

legally required or desired for marketing purposes, are not a gating item to a 

timely offering. For example, if a company has recently restated or changed the 

presentation of its financial statements in any material way, or if it has recently 

undertaken a sufficiently material acquisition or disposition, updated financial 

information (potentially including pro forma financial information) may be 

required either for legal or marketing purposes. Well-prepared issuers will have 

done this work in advance. 

 Dust Off the Investor Deck.  Management must have an updated investor 

presentation from which to prepare a road show to market the securities being 

offered.  As the road show presentation may contain information about the 

company that is not readily tied to its financial statements, the company should 

regularly keep handy backup for any such factual statements, which the 

underwriters and their counsel will request.  Because the road show 

presentation should not contain information that conflicts with the offering 

memorandum or prospectus, it is also important to identify which aspects of the 

presentation are not reflected in, or derivable from, the issuer’s regular filings 

and make adjustments if needed. Of course, issuers should be alert to the 

potential applicability of Regulation FD depending on the context in which the 

road show is conducted, which if not properly managed, could give rise to the 

need to make public certain information disclosed to investors. 

 Centralize Diligence.  Due diligence can be time-intensive even in normal 

circumstances, and has been made more so by the remote working environment 

resulting from the COVID-19 pandemic.  An issuer should therefore proactively 



Wachtell, Lipton, Rosen & Katz 

 

 

 

 

-3- 

centralize the kinds of documents that underwriters or placement agents and 

their counsel will seek to review in connection with an offering—e.g., board 

minutes, material agreements, correspondence with auditors, summaries of 

material litigation and material regulatory correspondence, as well as backup 

for statements in the company’s periodic reports and offering materials.  

Centralizing this information in a virtual data room or similar online medium 

that can be accessed by various parties remotely will allow a company to move 

expediently through diligence, even if certain persons at the company are not 

under the tent with respect to the offering. 

 Wall-Cross with Care.  Certain issuers have long had some level of ability to 

confidentially explore market interest prior to announcing a public offering 

through a “wall-cross” process.  Through its recent adoption of new Rule 163B, 

the SEC has liberalized this process to allow any issuer to “test the waters” and 

gauge the interest of potential investors prior to having a registration statement 

on file.  While the ability to wall-cross potential investors gives more visibility 

and control to an issuer in advance of the regular book-building process, it can 

also give rise to complex legal judgements, including if, how and when to 

cleanse wall-crossed investors should the offering not go forward.  Advance 

planning and close coordination between management, counsel and 

underwriters is required for optimal execution. 

Taking these foundational actions will position issuers to move quickly in a 

market where careful navigation in executing a capital markets transaction is more 

likely to be required than in normal times.  

Andrew R. Brownstein 

Nicholas G. Demmo 

Gregory E. Pessin 

Mark F. Veblen 

Alison Z. Preiss 

Elina Tetelbaum 
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Financial Reporting in Light of COVID-19: 

Statement from the SEC’s Office of the Chief Accountant 

On June 23, 2020, the SEC’s Office of the Chief Accountant (OCA), in 

anticipation of the upcoming second quarter financial reporting cycle, issued a 

statement emphasizing the importance of financial reporting during the COVID-19 

pandemic, noting that “high-quality, reliable financial statements form the bedrock 

of our U.S. capital markets.”  The statement encourages the financial reporting 

community to continue providing “a steady flow of timely, decision-useful” 

financial information that complies with the applicable standards. 

The statement recognizes that many public companies will continue to work 

through complex accounting and financial reporting issues related to the impact of 

and uncertainties caused by the ongoing COVID-19 pandemic and provides the 

following guidance: 

 Reasonable Judgments:  The OCA will not object to “well-reasoned

judgments” made by companies addressing accounting and financial

reporting matters.  The OCA emphasized that significant judgments and

estimates should be disclosed in a manner that is understandable and useful

to investors.  The OCA noted that many complex financial reporting issues

in the first quarter reporting cycle were resolved through the OCA

consultation process and reminded stakeholders that the OCA remains

available for consultation, encouraging stakeholders to contact its office with

questions they encounter as a result of COVID-19 or other emerging issues.

 Internal Accounting Controls:  Public companies are required to maintain

Disclosure Controls and Procedures (DCP) and Internal Control over

Financial Reporting (ICFR).  As companies work to maintain the

effectiveness of their financial reporting processes, they should consider

whether new or enhanced internal accounting controls may be necessary to

adapt to a telework environment, and whether changes to their business and

ongoing uncertainties could create additional risks of material

misstatements.  Any change that materially affects or is reasonably likely to

materially affect a company’s ICFR must be disclosed in the company’s

quarterly filings in the fiscal quarter in which the change occurred.

 Ability to Continue as a Going Concern:  If there is “substantial doubt”

about a company’s ability to continue as a going concern, the statement
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reminds companies to disclose information regarding the conditions giving 

rise to the substantial doubt, management’s evaluation of those conditions, 

and management’s plans to address the concerns.  If management’s plans do 

not alleviate the substantial doubt about the company’s ability to operate as a 

going concern, the company must make additional disclosures. 

 

 Importance of Engaged Audit Committees:  The OCA emphasized the 

critical importance of audit committees and the need for them to play an 

engaged, effective oversight role, particularly in these times of rapid change 

and increased uncertainty.   

 

 The OCA’s statement is consistent with the SEC’s previous call for 

companies to make meaningful disclosures in light of COVID-19, which we 

discussed in our recent webinar.  Similar to other disclosures, companies should 

continue to engage in meaningful, relevant, and specific financial reporting tailored 

to their specific facts and circumstances.   

    

David A. Katz 

Jonathan M. Moses 

Karessa L. Cain 

Alison Z. Preiss 

Karen Wong 

Ahsan M. Barkatullah 
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ISS Releases Guidance on COVID and Compensation 

Institutional Shareholder Services (“ISS”) recently released preliminary 

guidance on how it expects to address pandemic-related adjustments to 

compensation programs in the upcoming proxy season.  While COVID-related 

decisions are situation-specific and should be driven by the needs of each company 

and its constituencies, companies should carefully consider the ISS guidance as 

they assess 2020 performance and any related proxy disclosure.   

Annual Incentive Programs.  ISS will consider supporting adjustments to 

2020 performance goals if “the justifications and rationale are clearly disclosed, 

and the resulting outcomes appear reasonable.”  The guidance indicates various 

factors that should be addressed in disclosure, including the specific COVID-

related challenges resulting in modification of goals, the rationale for the specific 

change, and the effect of utilizing revised metrics as compared to the those in the 

original award design.  The disclosure should “address how changes are not 

reflective of poor management performance.”  ISS will be skeptical of revisions 

that yield above-target payouts.  To the extent that ISS has concerns with COVID-

related changes to a company’s annual incentive program for 2020, these concerns 

may be mitigated by positive changes to the company’s 2021 annual incentive 

program. 

Long-Term Incentive Programs. While ISS generally will not support 

changes to long-term incentive programs — on the theory that these programs 

should be designed to smooth performance over a long-term period — it may be 

receptive to “modest” modifications to awards granted in 2020 to reflect pandemic-

related uncertainty.  The guidance identifies use of relative or qualitative measures 

as a potentially appropriate modification where company-specific financial 

forecasting is challenging, while shifts to time-vesting awards or short-term 

performance periods would be viewed negatively.  Given the significant 

disruptions across business sectors and the unevenness of the recovery to date, we 

hope that ISS will adopt a more flexible approach regarding modified long-term 

incentives, even if for a less recently granted award.  Shareholder interests will not 

be well-served by maintaining stale goals that no longer bear a realistic 

relationship to future performance or to business imperatives.    
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Other Items.  The ISS guidance addresses several other pandemic-related 

issues, including the following items:   

 Compensation Reductions.  Limited credit will be given for base 

salary reductions that result in a reduction in total pay, with some 

additional credit if bonus targets are correspondingly reduced. 

 Retention Awards.  While ISS generally dislikes one-time retention 

awards, it may support such awards if the company provides a 

well-articulated rationale and if the awards are reasonable in 

magnitude and subject to long-term, “strongly performance-based” 

vesting conditions that are linked to the company’s rationale for 

granting the award. 

 Responsiveness.  For a company that received below 70% support 

in the prior say-on-pay cycle, ISS may excuse failures to 

implement remedial changes if the company discloses how the 

pandemic impeded implementation and a plan for future execution.  

The pandemic has resulted in unexpected challenges for virtually all 

companies.  The ISS guidance recognizes this reality and the fact that exceptional 

times may warrant extraordinary actions.  As the 2021 proxy season approaches, it 

will be as important as ever for companies to explain with specificity and context 

the scope and rationale for their compensation decisions.  

Adam J. Shapiro 

David E. Kahan 

Michael J. Schobel 
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