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AI & Crypto: What’s New?

National AI Initiative Act of 2020:

The term “artificial intelligence” means a machine-based system that can, for 
a given set of human-defined objectives, make predictions, 
recommendations or decisions influencing real or virtual environments.
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Crypto & The Blockchain:  

The Future of the Decentralized Internet
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AI & Crypto: New Opportunities

New technologies historically have spurred frenzy in investment, 
M&A and IPOs.
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AI & Crypto: New Opportunities

But they don’t always work out.
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AI & Crypto: New Opportunities

Hopefully most will fare far better 
than AOL/Time Warner.

M&A is not limited to leaders in the 
new technology, but extends to the 
supply chain.
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AI & Crypto: New Opportunities

Earnings reports show huge 
investments in AI are paying off.

But companies need to be thoughtful 
as they chase the next phase.
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AI & Crypto: Regulator Concerns
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AI & Crypto: Regulator Concerns

Big tech companies are the ones leading the way in this area with huge 
investments, both organic as well as through M&A and partnerships.
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AI & Crypto: Regulator Concerns
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AI & Crypto: Regulator Response
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AI & Crypto: Regulator Concerns & 
Response
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AI & Crypto:  Navigating Regulatory 
Confusion & Overreach

• Like cybersecurity risk, AI is everywhere.

• Regulation and liability can come from unexpected directions.

• Get a handle on your facts so you can promptly convey them to the 
uninitiated.
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AI & Crypto:  Risk Management/ 
Oversight

• Regulatory scrutiny isn’t only limited to merger enforcement:

• It applies to fair trade practices, data privacy, law enforcement technologies, etc.

• Companies must carefully consider unique issues that arise when dealing with 
emerging technologies, especially when such issues are not well understood by 
regulators

• Caremark is the guide:  Effective risk management!

• Directors and officers must implement and oversee effective risk management and 
compliance controls in all contexts, whether it be M&A, internal investment decisions, 
technology strategy, etc.
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AI & Crypto:  Risk Management/ 
Oversight

• To implement effective risk oversight strategies, company leadership 
should: 

1) Regularly review with management the categories of risk the company faces and its 
risk appetite

2) Review the primary elements comprising risk culture, including establishing a “tone 
at the top” that reflects the company’s core values

3) Stay up to date on, and ensure the company addresses, “hot button issues”

4) Maintain a written record of risk-management efforts
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There is no “one-size-fits-all” approach – but all corporate leadership must be diligent 

in the oversight process, and evolve the company’s process to address a changing risk 

environment. Such process must be documented through minutes or other 

corporate records.
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AI & Crypto:  When You Have to Fight 
Back
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Consider offense:

Consensys Software Inc. v. SEC (N.D. TX 2024)

¶ 1
This action is about regulatory overreach, the ambition of the administrative state to 

control innovative technologies, and elementary principles of fairness and due process. 

¶ 11 This action challenges the SEC’s determination that ETH is a security, subject to SEC 

jurisdiction.
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Addressing Efforts to Leverage Tech 
Fears
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“The bot issue at the end of the day … 

feels more to us like the ‘dog ate the 

homework’ excuse to bail on the 

Twitter deal or talk down a lower price.”
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Addressing Efforts to Leverage Tech 
Fears
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Addressing Efforts to Leverage Tech 
Fears

• DOJ and the SEC will often push in new areas what they 
refer internally to as “forward-leaning” theories of liability.

• In practice that often means applying a legal framework to a 
set of facts for which it was never envisioned.

• Good pushback at the internal appeal or litigation level 
means first aggressively pushing the facts that distance the 
matter from the analogy regulators or opposing litigants are 
attempting to develop.

• Second, it means coming up with a better analogy and 
showing why, though you may be dealing with novel 
technology or a new scenario, the matter is really 
analogous to a situation where there is agreement that this 
is the zone of sanctioned conduct.
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Addressing Efforts to Leverage Tech 
Fears

• Addressing these risks in the context of deal-making, like in many areas, it 
is important to:

• Engage in careful strategic planning

• View it as another business risk to consider

• Buyers must engage in thorough and thoughtful due diligence

• Ensure there is appropriate risk allocation in contract

• Incorporate into MAE definition

• Suitable access covenants are key

• Carefully create a strategy for seeking regulatory approvals

• Go in first with a presentation

• Seek to dissuade regulatory authorities of any problems up front

• Acknowledge any problems and propose a fix
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Addressing Efforts to Leverage Tech 
Fears

• Questions to consider:

• How long will the process take?

• What are the implications for the target in terms of running/growing the business?  
Can a fast moving AI company afford to be substantially restricted by interim 
covenants for a long period of time?  Does the buyer even want that?

• If the deal doesn’t close, what happens?
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