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Introduction

In 1976, the United States became the jrst uwrisdiction yith a mandator- preqmerger 
notijcation reHwirement, yhen Congress promwlgated the vartqScottqRodino Antitrwst 
Impro(ements Act )the vSR Actf to enhance en.orcement o. Section 7 o. the Cla-ton ActF 
Under the vSR Act, the US Tederal Drade Commission )TDC or the Commissionf and the 
US Jepartment o. 'wsticeOs Antitrwst Ji(ision )Jx'f )collecti(el-, the agenciesf recei(e 
swch notijcations concwrrentl- and, throwgh a clearance process, decide yhich agenc- 
yill in(estigate transactions that potentiall- raise isswes wnder Section 7 o. the Cla-ton 
ActF Dhe vSR Act pro(ides both a Osizeqo.qtransactionO test and a Osizeqo.qpersonO test .or 
determining yhether a jling is reHwiredF Swbuect to certain e2emptions, .or 050$,[2] the 
sizeqo.qtransaction test is satisjed i. the acHwirer yowld hold an aggregate total amownt 
o. (oting secwrities and assets o. the target in e2cess o. US4106F8 millionF Dransactions 
in yhich holdings postqacHwisition yill be (alwed betyeen US4106F8 million and US4$5$F: 
million are reportable onl- i. the sizeqo.qperson threshold is also met3 either the acHwiring 
or acHwired person mwst ha(e total assets or annwal net sales o. at least US40$0F9 million, 
and at least one other person mwst ha(e total assets o. US40$F; million )or, i. engaged in 
manw.actwring acti(ities, US40$F; million in annwal net salesfF Dransactions (alwed o(er 
US4$5$F: million are not swbuect to the sizeqo.qperson test and are reportable wnless 
otheryise e2emptF

Important e2emptions are pro(ided in the implementing regwlations,[3] most notabl- .or3 

1F acHwisitions o. goods or real propert- in the ordinar- cowrse o. bwsinessN 

0F acHwisitions o. bonds, mortgages and other debt obligationsN 

;F acHwisitions o. (oting secwrities b- an acHwirer holding at least $5 per cent o. the 
isswerOs (oting secwrities prior to the acHwisitionN 

8F acHwisitions made solel- .or in(estment pwrposes in yhich, as a reswlt o. the 
acHwisition, the acHwirer holds 15 per cent or less o. the owtstanding (oting 
secwrities o. the isswerN 

$F intraqcorporate transactionsN 

6F acHwisitions o. con(ertible (oting secwrities )bwt not the con(ersion o. swch 
secwritiesfN

7F acHwisitions b- secwrities wnderyriters in the process o. wnderyritingN 

:F acHwisitions o. collateral b- creditors wpon de.awltN and 

9F acHwisitions in(ol(ing .oreign persons i. the assets or re(enwes in(ol(ed .all beloy 
certain aduwsted thresholds that are intended to .ocws on assets located in the 
United States or .or yhich there are swEcient sales in or into the United StatesF 

Tailwre to jle can reswlt in ci(il penalties o. wp to US4$;,5:: .or e(er- da- that the person 
does not compl- yith the vSR ActF

Dhe nonqreportabilit- o. a transaction wnder the vSR Act does not preclwde either the 
TDC or the Jx' .rom re(ieying, and e(en challenging, a transaction wnder Section 7 
o. the Cla-ton ActF Bor does the e2pir- or termination o. the vSR Act yaiting period 
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immwnise a transaction .rom postqconswmmation challenge wnder Section 7F[4] In addition, 
e(en in reportable transactions, state attorne-s general ma- re(iey, and e(en challenge, 
transactions, t-picall-, bwt not alya-s, in conuwnction yith the .ederal en.orcement agenc- 
handling the transactionF[5] Certain indwstries also reHwire preqmerger appro(al .rom 
.ederal regwlator- agenciesF Tor instance, )1f the Tederal Gnerg- Regwlator- Commission 
yill re(iey electric wtilit- and interstate pipeline mergersN )0f the Tederal Commwnications 
Commission yill re(iey telecommwnications and media mergersN[6] );f the koard o. 
Po(ernors o. the Tederal Reser(e S-stem yill re(iey banY mergersN[7] and )8f the Swr.ace 
Dransportation koard yill re(iey railya- mergersF A recent lay reHwires that parties 
to certain de.enceqrelated transactions pro(ide in.ormation swbmitted to the antitrwst 
agencies concwrrentl- to the US Jepartment o. Je.ense )JxJfF[8] State pwblic wtilities 
commissions ma- ha(e separate awthorit- to re(iey telecommwnications and wtilities 
mergersF 

Tinall-, .oreign in(estments can be swbuect to re(ieyF Under the G2onqTlorio Act, the 
Committee on Toreign In(estment in the United States ma- re(iey acHwisitions b- .oreign 
persons that raise national secwrit- isswesF xn 9 Awgwst 050;, –resident kiden isswed 
an G2ecwti(e xrder )Gxf appl-ing a Ore(erse CTIUSO process to owtbownd US in(estments 
.or de(elopment o. critical technologies in Ocowntries o. concernO .or Omilitar-, intelligence, 
swr(eillance, or c-berqenabled capabilitiesFO[9]

Year in review

xn 1: Jecember 050;, the agencies released ney merger gwidelines that marYed a 
signijcant departwre .rom precedentF[10] Dhe ney gwidelines demonstrated a .wndamental 
ideological shi.t o. antitrwst en.orcement and adoption o. strwctwral screens at loyer le(els 
o. concentration than the gwidelines the- replacedF Undeterred b- recent litigation losses 
yhere cowrts ha(e reuected more e2pansi(e theories o. harm, the agencies nonetheless 
incorporated these ideas into the gwidelinesF Dhe gwidelines, hoye(er, are not lay and do 
not ha(e an- independent legal e..ectF Rather, the gwidelines are intended to in@wence 
the .ederal cowrts and to pro(ide gwidance as to hoy the agencies ma- anal-se the 
competiti(e impact o. transactions and decide yhether to challenge themF Swrprisingl-, 
–resident Drwmpqappointed TDC Chair Andrey Tergwson annownced that the TDC yill 
continwe to wse the 050; Merger Pwidelines as its .rameyorY, inclwding being open to 
wsing lessqcommon antitrwst theories o. harm, disco(ering ney ya-s to appl- competition 
statwtes and e2panding the pwr(iey o. the layF 

In the United States, there are tyo agencies that ha(e concwrrent uwrisdiction o(er merger 
re(ieyF Dhe TDC wniHwel- possesses the abilit- to seeY a –I to blocY completion o. a 
proposed merger in a .ederal district cowrt and to challenge both proposed and completed 
mergers in its oyn administrati(e proceedingF[11] In addition, the TDC can enter into 
a binding consent decree yith the transaction parties yithowt uwdicial inter(entionF In 
contrast, the Jx' mwst bring its challenges )and jle an- consentsf in .ederal district cowrt, 
yith a uwdge wltimatel- deciding the caseF Dhe dwration o. the administrati(e process is 
swEcientl- long that rarel- yill a pending transaction swr(i(e the appeals processF

Tor instance, in the challenge o. the September 0517 Otto Bock/Freedom Innovations 
transaction,  the  TDC browght  its  administrati(e  challenge  in  Jecember  0517,  the 

Merger Control | USA E9plore on Lexology

https://www.lexology.com/indepth/merger-control/usa?utm_source=TLR&utm_medium=pdf&utm_campaign=Merger+Control+-+Edition+16


 RETURN TO SUMMARY

administrati(e lay uwdge )AL'f rwled in Ma- 0519 that the transaction (iolated the lay, and 
the .wll Commission wnanimowsl- aErmed the decision on ;5 Jecember 0519F xtto kocY 
petitioned the JC Circwit to re(iey the CommissionOs decision, bwt pending the JC CircwitOs 
decision, agreed to settle yith the TDC b- di(esting TreedomOs microprocessorqeHwipped 
prosthetic Ynee bwsiness to –roteor on 9 xctober 0505 )almost three -ears a.ter the TDC 
had commenced its challengefF

Dhe TDCOs appeal to the Binth Circwit o. the Microsoft/Activision district cowrt decision 
remained pending at the owtset o., and throwghowt, 0508F[12] In addition, a .ederal district 
cowrt case challenging a mwlti-ear series o. conswmmated acHwisitions b- US Anesthesia 
–artners, Inc and Welsh, Carson, Anderson & Stoye )Welsh Carsonf remained pending at 
the beginning o. 0508N on 1; Ma- 0508, the .ederal district cowrt dismissed the complaint 
against Welsh Carson, bwt Yept the case ali(e against US Anesthesia –artnersF[13] 

xn 0$ 'anwar- 0508, the TDC challenged Bo(ant vealthOs proposed acHwisition o. tyo 
Borth Carolina hospitals .rom Commwnit- vealth S-stems, IncN on $ 'wne 0508, the .ederal 
district cowrt in Borth Carolina denied isswance o. a –I,[14] bwt, on 1: 'wne 0508, the 
Towrth Circwit granted the inuwnction pending appealN[15] and the parties abandoned the 
transactionF

xn 06 Tebrwar- 0508, the TDC challenged KrogerOs proposed acHwisition o. Albertsons in 
.ederal district cowrt in xregon and in its administrati(e cowrtF[16] Dhe transaction parties 
jled an action in .ederal cowrt in xhio challenging the constitwtionalit- o. the TDCOs 
administrati(e proceedingF[17] xn 15 Jecember 0508, both the .ederal district cowrt in 
xregon and the Washington state cowrt decided against the transaction partiesF[18] Dhe 
ne2t da-, Albertsons terminated its merger agreement and swed Kroger .or yill.wl breach 
o. contractF[19] 

xn 00 April 0508, the TDC challenged Dapestr-Os proposed acHwisition o. Capri in both the 
.ederal district cowrt in Bey IorY and its administrati(e cowrtF[20] xn 08 xctober 0508, the 
district cowrt granted the TDC a –I,[21] yhich the transaction parties initiall- appealed to the 
Second Circwit bwt then chose to abandon the transactionF

xn 0 'wl- 0508, the TDC challenged Dempwr Seal-Os proposed acHwisition o. Mattress 
Tirm in .ederal district cowrt in vowston and in its administrati(e cowrtF[22] Dhe transaction 
parties jled an action in the same .ederal cowrt challenging the constitwtionalit- o. the 
TDCOs administrati(e proceeding, and reHwested that this action be assigned to the same 
uwdge as the –I caseF[23] xn ;1 'anwar- 050$, the district cowrt uwdge denied the TDCOs 
reHwest .or a –IF[24]

Dhe TDC entered into no consent decrees in 0508 other than those dealing yith board seats 
in tyo petrolewm dealsF In addition, the TDC permitted Plobal –artnersO pwrchase o. Pwl. xil 
petrolewm terminals onl- a.ter the parties e2clwded a petrolewm terminal in Sowth –ortland, 
Maine .rom the dealF[25] Dhe TDC in(estigated a nwmber o. transactions that yere wltimatel- 
abandoned becawse o. antitrwst concerns b- the parties, bwt be.ore the TDC .ormall- acted 
to challenge the transactionF[26]

In March 050$, the TDC browght a –I action in the Borthern Jistrict o. Illinois to blocY 
PDCR kC voldings, LLCOs acHwisition o. Swrmodics, Inc, alleging that the deal, yhich 
seeYs to combine the tyo largest manw.actwrers o. critical medical de(ice coatings, is 
anticompetiti(eF[27] xn 17 April 050$, the TDC jled an amended complaint adding the 
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States o. Illinois and Minnesota as coqplainti..s in the CommissionOs complaint, and adding 
PDCR, LLC as an additional de.endant in the caseF[28]

Dhe Jx' began 0508 b- yinning its JetBlue/Spirit caseN[29] althowgh 'et klwe initiall- 
appealed this decision, it swbseHwentl- abandoned the transactionF[30] In Bo(ember 
0508, the Jx' jled a .ederal –I action in Mar-land against Unitedvealth ProwpOs )UvPf 
acHwisition o. home health and hospice ri(al, Amedis-sF[31] In addition, the Jx' annownced 
the abandonment o. a nwmber o. transactions that yere terminated becawse o. antitrwst 
concernsF[32] Dhese inclwded, in 'wl- 0508, UvPOs abandonment o. its proposed acHwisition 
o. Steyardship vealth Prowp Inc as yell  as a second acHwisition o. an wnnamed 
ph-sician growpF AAP Kanter isswed a statement indicating that these pro(ider deals 
Oraised Hwestions abowt Hwalit- o. care, cost o. care and yorYing conditions .or doctors, 
nwrses and other healthcare pro(idersOF[33]

In the jnal da-s o. the kiden Administration, the Jx' browght a –I action seeYing to 
blocY American G2press Plobal kwsiness Dra(elOs proposed acHwisition o. corporate tra(el 
ri(al CWD voldings,[34] as yell as a ci(il penalt- action against pri(ate eHwit- jrm KKR, 
alleging serial and @agrant (iolations o. the vSR ActF[35] In 0508, the Jx' did not enter 
into an- consent decrees to resol(e concerns abowt transactionsN hoye(er, a nwmber o. 
acHwisitions yere reportedl- abandoned b- the transaction parties yhen .aced yith Jx' 
oppositionF 

xn ;5 'anwar- 050$, the Jx' J b- then nominall- wnder the Drwmp AdministrationOs 
leadership J browght a –I action in the Borthern Jistrict o. Cali.ornia, seeYing to enuoin 
veylett –acYard GnterpriseOs acHwisition o. 'wniper BetyorYsF[36] 

The merger control regime

Bey rwles yent into e..ect on 15 Tebrwar- 050$, yhich swbstantiall- and materiall- 
increased the in.ormation and docwments reHwired to be inclwded in the vSR Act 
notijcation b- both partiesF –arties ma- approach the agencies prior to the jling o. an 
vSR Act notijcation )or, in transactions that are not notijable bwt that ma- raise antitrwst 
concerns, in liew o. jling wnder the vSR Actf and the agencies can e2tend conjdentialit- 
to an- swbstanti(e discwssions b- oEciall- commencing an in(estigationF In contrast 
yith man- other uwrisdictions, swch conswltations are not common prior to the pwblic 
annowncement o. a transactionF

An acHwisition that is swbuect to an vSR Act notijcation ma- not be completed wntil the 
reHwisite vSR Act notijcation has been jled yith the agencies and the applicable yaiting 
period has e2pired or has been terminated earl-F Tor most o. the kiden Administration, earl- 
terminations yere not a(ailableF Dhe Drwmp Administration has reinstated the a(ailabilit- 
o. earl- terminations o. the yaiting periodF 

In most transactions, the acHwired and the acHwiring parties mwst jle separate vSR Act 
notijcations, and the yaiting period yill not commence wntil both parties maYe their jlingsF 
In tender o..ers, the yaiting period commences yith the jling o. the vSR Act notijcation 
b- the acHwirerF 

Dhe initial yaiting period is ;5 da-s )or 1$ da-s, in the case o. a cash tender o..er 
or banYrwptc- jlingfF I. the period e2pires on a yeeYend or holida-, then it yill  be 
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e2tended wntil the .olloying bwsiness da-F At the partiesO reHwest, the yaiting period can 
be terminated earlier b- the agenciesF Dechnicall-, the yaiting period ma- not be e2tended 
other than b- the isswance o. a reHwest .or additional in.ormation and docwmentar- 
material )second reHwestfF In practice, hoye(er, the acHwiring part- ma- yithdray and 
rejle its vSR notijcation )recommencing the yaiting periodf, agree not to complete the 
transaction to grant the antitrwst en.orcement agenc- additional time, or agree yith the 
en.orcement agenc- owt o. cowrt that compliance yith the vSR Act yill not occwr wntil a 
.wrther swbmission is madeF

Dhe TDC and the Jx' ha(e concwrrent uwrisdiction o(er vSR Act notijcationsF A clearance 
process e2ists betyeen the agencies yhereb- one o. the agencies can get OclearedO to 
in(estigate the transactionF xnce an agenc- is cleared, it can contact the parties )and 
third partiesf .or in.ormation relating to the transactionF Dhe agencies ha(e adopted 
policies to .acilitate the in(estigation o. transactions dwring the initial yaiting period, 
aimed at decreasing the nwmber o. transactions in yhich second reHwests are isswed and 
de(eloping more precise second reHwestsF Dhe abilit- to engage in meaning.wl re(iey o. a 
transaction dwring this initial yaiting period, hoye(er, depends on the transaction partiesO 
yillingness to pro(ide certain docwments and in.ormation HwicYl- and (olwntaril-F

I., prior to the e2pir- o. the initial yaiting period, the re(ieying agenc- isswes a second 
reHwest )t-picall- on the last bwsiness da- o. the yaiting periodf, then the clocY stops 
wntil the transaction parties compl- yith the second reHwestF Unless terminated earlier 
or otheryise agreed to b- the parties, the second yaiting period ends on the ;5th da- 
)or, in the case o. a cash tender o..er or banYrwptc-, the 15th da-f .olloying swbstantial 
compliance yith the second reHwestF Again, i. the yaiting period e2pires on a yeeYend or 
holida-, it is e2tended to the .olloying bwsiness da-F In tender o..ers, the yaiting period is 
determined according to yhen the acHwiring part- swbstantiall- complies yith the second 
reHwestF It is not wnwswal .or the parties to agree to e2tend the yaiting period in e2change 
.or a dialogwe yith the agenc- regarding the concerns presented, particwlarl- i. the parties 
are yilling to resol(e an- remaining concerns yith a consent decreeF

In merger in(estigations, the agencies t-picall- seeY in.ormation .rom third parties 
)competitors, cwstomers, swppliers, etcFf that is rele(ant to the re(iey o. the transactionF 
Dhe in.ormation ma- be reHwested or reHwiredF koth agencies can also seeY inter(ieys or 
depositionsF Penerall-, the in.ormation pro(ided b- the merger parties and third parties 
is not swbuect to pwblic discloswreF State attorne-s general can also re(iey mergersN a 
process has been in place .or abowt a decade that .acilitates their participation in vSR 
re(ieyF With the consent o. the merger parties, the agencies yill discwss the in.ormation 
recei(ed b- them and coordinate their in(estigations yith the state en.orcersF Ultimatel-, 
i. the transaction is challenged, the state attorne-s general o.ten, bwt not alya-s, uoin 
yith the agenc- as plainti..sF In some transactions, the state attorne-s general yill seeY 
additional relie.F State attorne-s general yill sometimes also reHwire transaction parties to 
pa- Oattorne-sO .eesO .or their re(iey o. the transaction as part o. the settlementF In addition, 
the US antitrwst awthorities regwlarl- conswlt yith their .oreign cownterparts dwring a 
merger in(estigationF Swch coordination and dialogwe reHwire consent .rom the transaction 
partiesF Dhe US awthorities recentl- signed a cooperation agreement yith China to .acilitate 
swch cooperationF

A high percentage o. the transactions .or yhich an agenc- isswes a second reHwest 
yill reswlt in some t-pe o. en.orcement action )iFeF, cowrt challenge, consent decree or 
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restrwctwringfF Dhe agencies ha(e a strong pre.erence .or strwctwral relie. and reHwire 
wp.ront bw-ersF Dhe Jx' yill occasionall- .orgo the need .or a consent decree i. the merger 
parties eliminate the potential anticompetiti(e problems throwgh a (olwntar- restrwctwring 
o. the transaction or a sale o. assets )a Oj2qitqjrstO solwtionfF In the past, the Jx' also wsed 
OpocYet consent decreesO )decrees that are entered into b- the parties and the Jx' bwt 
not jled yith the cowrt wnless either the agenc- decides that it needs relie. or the parties 
.ail to implement the remed- or obtain a regwlator- orderfF Dhese pocYet consent decrees 
also permitted a transaction to proceed be.ore the agenc- completed its in(estigationN .or 
instance, in a hostile tender o..er sitwation yhere the target yas wncooperati(e and wsed 
the vSR re(iey as a means o. dela- or process denialF koth the TDC and the Jx' permit 
the transaction to close once the- pro(isionall- accept the consent decree and pwblish it 
.or pwblic commentF Dhe TDC appro(es the jnal consent decree a.ter the pwblic comment 
period e2pires and the Sta.. sends its recommendation to the CommissionN the Jx' jles 
the proposed uwdgment yith a .ederal district cowrt and seeYs appro(al and entr- o. the 
uwdgment b- the uwdge .olloying the pwblic comment period pro(ided wnder the Dwnne- 
ActF[37]

I. the parties and the re(ieying agenc- are wnable to reach an agreement that resol(es 
the agenc-Os concerns, then the agenc- can seeY a preliminar- inuwnction .rom a .ederal 
district cowrt to blocY the transactionOs completionF Dhe Jx' can also challenge a 
completed merger in .ederal district cowrtF Dhe TDC, regardless o. yhether it seeYs a 
preliminar- inuwnction, can also challenge a proposed or conswmmated merger in its oyn 
administrati(e cowrtF

Dhe agencies can challenge a transaction at an- time postqconswmmationF Dhere is no 
statwte o. limitations barring the challenge or swspensor- e..ect .rom the e2pir- o. the 
vSR Act yaiting periodsF State attorne-s general can bring challenges as yell, on their oyn 
behal. or as parens patriae o. their citizensF –ri(ate parties can bring challenges, althowgh, 
in most uwrisdictions, the standing reHwirements ma- be diEcwlt to meetF

Other strategic considerations

Althowgh pro(iding the state attorne-s general yith an acti(e role in the vSR Act re(iey ma- 
complicate the process and potentiall- dela- the resolwtion o. the re(iey at the agenc-, 
it is generall- ad(isable that transaction parties consent to swch a reHwestF Most states 
ha(e compwlsor- process awthorit- and, absent the protocol, can isswe swbpoenas .or 
in.ormation, docwments and e(en testimon-F States can also bring challengesF va(ing the 
states yorY yith the agenc- eliminates con.wsion, an additional bwrden o. compliance yith 
reHwests and potentiall- di(erging owtcomesF Althowgh the T-Mobile/Sprint transaction 
pro(ided an e2ample o. yhere some states ma- di(erge yith a .ederal antitrwst agenc-, 
in a nwmber o. recent TDC challenges, state attorne-s general uoined yith the TDC in the 
matterF

Similarl-, man- transactions meeting the uwrisdictional thresholds o. the vSR Act yill also 
reHwire notijcation in a nwmber o. other uwrisdictionsF[38] Dhe trend is .or the TDC and 
the Jx' to cooperate yith other uwrisdictions in re(ieying crossqborder mergersF In that 
regard, the US agencies ha(e entered into se(eral bilateral and mwltilateral cooperation 
agreementsF Dhe agencies ha(e cooperated e2tensi(el- yith Canada, Me2ico and the 
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Gwropean Commission on se(eral mergers, and this cooperation is liYel- to continweF 
Dransaction parties showld consider agreeing to swch cooperation .or the same reasons 
as yith the states3 to a(oid con.wsion, the bwrden o. compliance yith reHwests and 
potential di(erging owtcomesF Swch coordination is particwlarl- crwcial yhen remedies are 
liYel- to be reHwired that a..ect assets or bwsinesses in more than one uwrisdictionF G(en 
yith swch cooperation, hoye(er, geographic and anal-tical di..erences can e2ist among 
re(ieying uwrisdictionsF It is more liYel- that di(ergence yill occwr betyeen the established 
competition awthorities )eFgF, the United States and the Gwropean CommissionOsf and the 
neyer competition awthorities )eFgF, IndiaOs and ChinaOsfF

Outlook and conclusions

United States antitrwst en.orcement continwes wnabated as at the time o. yritingF Boy that 
the Drwmp AdministrationOs leadership is taYing the helm, ye ma- see some changes, bwt 
yhat these changes yill be remain wnYnoynF I. the jrst Drwmp AdministrationOs condwct 
is indicati(e, ye showld continwe to see acti(e antitrwst en.orcement, particwlarl- based 
on horizontal and (ertical theories o. harm, and resistance to beha(iowral remedies, bwt 
a yillingness to consider di(estitwres as a means to resol(e antitrwst concerns raised 
b- a strategic transactionF In addition, the statements isswed yith the (ariows leadership 
annowncements ha(e stressed that the technolog- sector yill remain an en.orcement 
.ocwsF We ma- potentiall- see broader polic- considerations impacting merger owtcomes 
in some transactionsF –arties mwst continwe to be prepared .or antitrwst scrwtin- .rom the 
owtsetF 

Endnotes

1 Ilene Knable Gotts is a partner at Wachtell, Lipton, Rosen & Katz.   � Back to section

2 The jurisdictional thresholds are inflation-adjusted each 
year. The current thresholds are available at 
www.ftc.gov/enforcement/premerger-notification-program/current-thresho
lds.   � Back to section

3 16 CFR Part 802.   � Back to section

4 For instance, in April 2020, the FTC challenged Altria's 35 per cent investment 
in Juul, even though the HSR Act waiting period had expired over a 
year prior to commencement of the administrative action. Complaint,In the 
Matter of Altria Grp, Inc, FTC Docket No. 9393 (1 April 2020), available at 
www.ftc.gov/system/files/documents/cases/d09393_administrative_part_ii
i_complaint-public_version.pdf.   � Back to section
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5 In theT-Mobile/Sprint transaction, 16 state attorneys general unsuccessfully challenged 
the combination despite the DOJ and the Federal Communications Commission 
having approved the transaction after lengthy reviews and commitments. New York 
v. Deutsche Telekom AG, 439 F.Supp.3d 179 (SDNY 2020). In the Albertsons/Kroger 
transaction, the state attorneys general of Washington and Colorado filed suits 
to block the transaction before the FTC (along with eight other states and the 
District of Columbia) brought its preliminary injunction (PI) action on 26 February 
2024. See Press Release, Office of Washington State Att'y Gen, 'AG Ferguson 
files lawsuit to block Kroger-Albertsons merger' (15 January 2024), available at 
https://www.atg.wa.gov/news/news-releases/ag-ferguson-files-lawsuit-bl
ock-kroger-albertsons-merger; Press Release, Office of Colorado State Att'y 
Gen, 'Colorado Attorney General Phil Weiser files lawsuit to block 
proposed Kroger/Albertsons merger' (14 February 2024), available at 
https://coag.gov/2024/colorado-attorney-general-phil-weiser-files-laws
uit-to-block-proposed-kroger-albertsons-merger/; Press Release, Fed Trade Comm'n, 
'FTC challenges Kroger's acquisition of Albertsons' (26 February 2024), available at 
https://www.ftc.gov/news-events/news/press-releases/2024/02/ftc-challe
nges-krogers-acquisition-albertsons.   � Back to section

6 See, e.g., Memorandum Opinion and Order, Declaratory Ruling, and Order 
Proposing Modification,In the Matter of Applications of T-Mobile US, Inc and 
Sprint Corp, WT Docket No. 18-197, 34 FCC Rcd. 10578 (2019), available at 
https://docs.fcc.gov/public/attachments/FCC-19-103A1.pdf.   � Back to section

7 See, e.g., Order Approving the Merger of Bank Holding Companies, 
BB&T Corp, FRB Order No. 2019-16 (19 November 2019), available at 
www.federalreserve.gov/newsevents/pressreleases/files/orders20191119a1
.pdf.   � Back to section

8 Section 857 of the National Defense Authorization Act for Fiscal Year 2024, Pub L No. 
118-31 (2023). The DOD's Industrial Base Policy mergers and acquisitions office is 
charged with reviewing transactions affecting or related to the defence industrial base 
and considering whether a proposed transaction would overly limit competition, have a 
negative impact on national security, costs or innovation, or otherwise adversely impact 
the DOD's mission. Transaction parties in defence-related sectors should confirm 
whether there are additional details available on when these obligations apply.   � Back 

to section

9 Exec Order 14105, 'Addressing United States Investments in Certain National Security 
Technologies and Products in Countries of Concern' (9 August 2023), available 
at https://www.govinfo.gov/content/pkg/FR-2023-08-11/pdf/2023-17449.pdf/. The US 
Department of the Treasury is tasked with adopting implementing regulations. Parties 
involved in outbound investments that might be deemed to involve the development 
of critical infrastructure in sensitive countries should monitor whether such regulations 
have been adopted.   � Back to section
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10 Merger Guidelines, US Dep't of Justice and Fed 
Trade Comm'n (issued 18 December 2023), available at 
https://www.ftc.gov/system/files/ftc_gov/pdf/P234000-NEW-MERGER-GUIDEL
INES.pdf.   � Back to section

11 On 12 March 2024, the FTC appointed a second ALJ, Jay L Himes; on 
23 April 2024, the FTC announced the appointment of a third ALJ, Dania L 
Ayoubi. Press Release, Fed Trade Comm'n, 'FTC announces appointment of 
Jay L. Himes as New Administrative Law Judge' (12 March 2024), available at 
https://www.ftc.gov/news-events/news/press-releases/2024/03/ftc-announ
ces-appointment-jay-l-himes-new-administrative-law-judge; Press Release, Fed 
Trade Comm'n, 'FTC announces appointment of Dania L. Ayoubi 
as New Administrative Law Judge' (23 April 2024), available at 
https://www.ftc.gov/news-events/news/press-releases/2024/04/ftc-announ
ces-appointment-dania-l-ayoubi-new-administrative-law-judge. It has been decades 
since the FTC has had three ALJs.   � Back to section

12 On 7 May 2025, the Ninth Circuit affirmed the district court's denial of the FTC's PIFTC 
v. Microsoft Corp, No. 23-15992, -- F.4th --, 2025 WL 1319069 (9th Cir. 7 May 2023).   � 

Back to section

13 FTC v. US Anesthesia Partners, Inc, No. 4:23-cv-03560, 2024 WL 2137649 (S.D. Tex. 
13 May 2024). On 17 January 2025, the FTC settled a proposed administrative case 
with Welsh Carson under a consent decree that altered Welsh Carson's role in US 
Anesthesia Partners. Press Release, Fed. Trade Comm'n, 'FTC secures settlement 
with private equity firm in antitrust roll-up scheme case' (17 January 2025), available 
at https://www.ftc.gov/news-events/news/press-releases/2025/01/ftc-secure
s-settlement-private-equity-firm-antitrust-roll-scheme-case.   � Back to section

14 FTC v. Cmty Health Sys, Inc, 736 F.Supp.3d 335 (WDNC 2024), vacated as moot, 2024 
WL 3561941 (4th Cir. 24 July 2024).   � Back to section

15 FTC v. Novant Health, Inc, No. 24-1526, 2024 WL 3042896 (4th Cir. 18 June 2024).   � 

Back to section

16 Press Release, Fed Trade Comm'n, 'FTC challenges Kroger's 
acquisition of Albertsons' (26 February 2024), available at 
https://www.ftc.gov/news-events/news/press-releases/2024/02/ftc-chall
enges-krogers-acquisition-albertsons.   � Back to section

17 Complaint for Declaratory and Injunctive Relief,Kroger Co v. Fed Trade Comm'n, No. 
1:24-cv-00438-DRC (S.D. Ohio 19 August 2024).   � Back to section

18 FTC v. Kroger Co, No. 3:24-cv-00347-AN, 2024 WL 5053016 (D Or 10 December 2024); 
Findings of Fact and Conclusions of Law, State v. Kroger Co, No. 24-2-00977-9 (Wash 
Super Ct 19 December 2024).   � Back to section
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19 Complaint,Albertsons Cos v. Kroger Co, No. 2024-1276-LWW (Del Ch 10 December 
2024). On 25 March, Kroger filed an answer to the complaint and asserted its own 
breach of contract counterclaims against Albertsons.   � Back to section

20 Press Release, Fed Trade Comm'n, 'FTC moves to block 
Tapestry's acquisition of Capri' (22 April 2024), available at 
https://www.ftc.gov/news-events/news/press-releases/2024/04/ftc-moves
-block-tapestrys-acquisition-capri.   � Back to section21 FTC v. Tapestry, Inc, 755 F.Supp.3d 386 (SDNY 2024).   � Back to section

22 Press Release, Fed Trade Comm'n, 'FTC moves to block Tempur 
Sealy's acquisition of mattress firm' (2 July 2024), available at 
https://www.ftc.gov/news-events/news/press-releases/2024/07/ftc-moves
-block-tempur-sealys-acquisition-mattress-firm.   � Back to section23 Complaint,Tempur Sealy Int'l, Inc v. FTC, No. 4:24-cv-03764 (SD Tex 4 October 2024).   � 

Back to section
24 FTC v. Tempur Sealy Int'l, Inc, No 4:24-cv-02508, -- F.Supp.3d --, 2025 WL 617735 (SD 

Tex 31 January 2025).   � Back to section

25 Press Release, Fed Trade Comm'n, 'FTC statement on amendment 
to Global Partners, Gulf Oil acquisition' (9 April 2024), available at 
https://www.ftc.gov/news-events/news/press-releases/2024/04/ftc-state
ment-amendment-global-partners-gulf-oil-acquisition.   � Back to section26 In January 2024, Bodycote plc, the world's leading provider of heat treatment and 
specialist thermal processing services, announced it was cancelling its acquisition of 
rival heat treatment and metal finishing services company Metallurgical Group because 
the closing condition could not be satisfied. Press Release, Bodycote, 'Acquisition 
update and announcement of £60m Share Buyback Programme' (22 January 2024), 
available at https://www.bodycote.com/press-releases/press-release-2024/acquisitio
n-update-and-announcement-of-60m-share-buyback-programme/. On 31 January 
2024, the FTC issued an official statement regarding the 
abandonment of the Amazon/iRobot transaction. Press Release, Fed 
Trade Comm'n, 'Statement regarding the termination of Amazon's 
proposed acquisition of iRobot' (31 January 2024), available at 
https://www.ftc.gov/news-events/news/press-releases/2024/01/statement
-regarding-termination-amazons-proposed-acquisition-irobot  (the FTC indicated that 
its investigation 'focused on Amazon's ability and incentive to favor its own products 
. . . and associated effects on innovation, entry barriers, and consumer privacy' and 
it 'revealed significant concerns about the transaction's potential competitive effects.'). 
On 23 March 2024, Qualcomm Inc abandoned its proposed acquisition of Autotalks 
Ltd because of FTC concerns that the combination might harm competition in markets 
for vehicle-to-everything chipsets and related products used in automotive safety 
systems. Press Release, Fed Trade Comm'n, 'Statement regarding the termination 
of Qualcomm's proposed acquisition of Autotalks' (25 March 2024), available at 
https://www.ftc.gov/news-events/news/press-releases/2024/03/statement
-regarding-termination-qualcomms-proposed-acquisition-autotalks. Also, on 23 March 
2024, Choice Hotels International abandoned its hostile tender offer for Wyndham 
Hotels & Resorts because of the FTC's serious competition questions; both 
companies compete for hotel franchises of 'quality affordable lodging'. Press 
Release, Fed Trade Comm'n, 'Statement regarding the termination of Choice Hotel's 
proposed takeover of Wyndham Hotels & Resorts' (12 March 2024), available at 
https://www.ftc.gov/news-events/news/press-releases/2024/03/statement
-regarding-termination-choice-hotels-proposed-takeover-wyndham-hotels-
resorts. On 21 May 2024, the FTC praised Altus Group's abandonment of its acquisition 
of Situs Group's REVS business, which the FTC stated was Altus Group's closest rival 
for valuation management services. Press Release, Fed Trade Comm'n, 'Statement 
regarding the termination of Altus Group's proposed acquisition of Situs Group's 
commercial real estate valuation services business' (21 May 2024), available at 
https://www.ftc.gov/news-events/news/press-releases/2024/05/statement
-regarding-termination-altus-groups-proposed-acquisition-situs-groups-
commercial-real. As of June 2024, the FTC reported that at least 37 deals had been 
abandoned as a result of the FTC raising antitrust concerns since Chair Khan had 
joined the Commission. Ben Brody and Chris May, 'US FTC under Khan has notched 
37 deal abandonments following merger investigations', MLex (13 July 2024), available 
at https://mlexmarketinsight.com/news/insight/us-ftc-under-khan-has-notc
hed-37-deal-abandonments-following-merger-investigations. On 18 September 2024, 
the FTC issued a statement regarding WillScot Holdings Corporation's abandonment 
of its proposed acquisition of rival modular and portable rental company 
McGrath RentCorp on antitrust grounds. Press Release, Fed Trade Comm'n, 
'FTC statement regarding WillScot's decision to abandon proposed $3.8 billion 
acquisition of competitor McGrath RentCorp' (18 September 2024), available at 
https://www.ftc.gov/news-events/news/press-releases/2024/09/ftc-state
ment-regarding-willscots-decision-abandon-proposed-38-billion-acquisit
ion-competitor.   � Back to section
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27 Press Release, Fed Trade Comm'n, 'FTC challenges medical 
device coatings deal' (6 March 2025), available at 
https://www.ftc.gov/news-events/news/press-releases/2025/03/ftc-chall
enges-medical-device-coatings-deal.   � Back to section

28 Press Release, Fed Trade Comm'n, 'Illinois and Minnesota join FTC lawsuit 
challenging medical device coatings deal' (17 April 2025), available at 
https://www.ftc.gov/news-events/news/press-releases/2025/04/illinois-
minnesota-join-ftc-lawsuit-challenging-medical-device-coatings-deal.   � Back to section

29 United States v. JetBlue Airways Corp, 712 F.Supp.3d 109 (16 January 2024).   � Back 

to section

30 On 4 March 2024, JetBlue and Spirit announced that they had signed a definitive 
merger agreement, with the goal of completing the transaction by the end 
of 2024. JetBlue and Spirit Merger Fact Sheet, 4 March 2024, available at 
https://www.jetblue.com/sites/default/files/2024-03/JetBlue-Spirit-Me
rger-Fact-Sheet.pdf.   � Back to section

31 SeeSpirit Airlines, Inc v. Federal Trade Comm'n, No. 23-1162 (4th Cir. 2023).   � Back to 

section

32 On 28 March 2024, Fresh Express Acquisition LLC abandoned its proposed 
acquisition of Dole plc's Fresh Vegetable division. The DOJ's concerns focused 
on 'competition in the packaged salad market'. Press Release, US Dep't of 
Justice, 'Fresh Express abandons proposed acquisition of Dole's packaged salad 
business in response to Antitrust Division's concerns' (28 March 2024), available at 
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34 Press Release, US Dep't of Justice, 'Justice Department sues to block Global Business 
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Networking Technology Provider Juniper Networks' (30 January 2025), available at 
https://www.justice.gov/opa/pr/justice-department-sues-block-hewlett-
packard-enterprises-proposed-14-billion-acquisition.   � Back to section

37 Antitrust Procedures and Penalties Act, 15 USC Sections 16(b)–(h) and 2(b).   � Back 

to section

38 See Ilene Knable Gotts, 'Navigating Multijurisdictional Merger Reviews: Suggestions 
from a Practitioner', 9Competition Law International 149 (October 2013).   � Back to 

section

Ilene Knable Gotts iYgottsKylrYFcom

Wachtell Lipton Rosen & Katz

Read more from this :rm on Lexology

Merger Control | USA E9plore on Lexology

https://www.justice.gov/opa/pr/justice-department-sues-block-global-business-travel-groups-proposed-acquisition-cwt
https://www.justice.gov/opa/pr/justice-department-sues-block-global-business-travel-groups-proposed-acquisition-cwt
https://www.justice.gov/opa/pr/justice-department-sues-block-global-business-travel-groups-proposed-acquisition-cwt
https://www.justice.gov/opa/pr/justice-department-sues-kkr-serial-violations-federal-premerger-review-law
https://www.justice.gov/opa/pr/justice-department-sues-kkr-serial-violations-federal-premerger-review-law
https://www.justice.gov/opa/pr/justice-department-sues-kkr-serial-violations-federal-premerger-review-law
https://www.justice.gov/opa/pr/justice-department-sues-block-hewlett-packard-enterprises-proposed-14-billion-acquisition
https://www.justice.gov/opa/pr/justice-department-sues-block-hewlett-packard-enterprises-proposed-14-billion-acquisition
https://www.justice.gov/opa/pr/justice-department-sues-block-hewlett-packard-enterprises-proposed-14-billion-acquisition
https://www.lexology.com/firms/16682/ilene_knable_gotts?utm_source=TLR&utm_medium=pdf&utm_campaign=Merger+Control+-+Edition+16
mailto:ikgotts@wlrk.com
www.wlrk.com
https://www.lexology.com/contributors/16682?utm_source=TLR&utm_medium=pdf&utm_campaign=Merger+Control+-+Edition+16
https://www.lexology.com/indepth/merger-control/usa?utm_source=TLR&utm_medium=pdf&utm_campaign=Merger+Control+-+Edition+16

	Cover page
	Inner cover
	USA

